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W LKI NS, Chief Judge:

Mohanmmred Hanmmoud appeal s the sentence inposed foll ow ng
hi s convi cti ons of nunerous offenses, all of which are connected to
his support of Hizballah, a designated foreign terrorist
organi zation (FTO. Hanmoud also challenges two of his 14
convi ctions. The appeal was argued before a t hree-judge panel, but
prior to decision the court voted to hear the case en banc in order

to consider the effect of Blakely v. Washington, 124 S. C. 2531

(2004), on the federal sentencing guidelines.
Fol | owi ng argunent en banc, the court entered an order

af fi rm ng Hammoud’ s convi ctions and sentence. See United States v.

Hanmoud, F.3d ___, 2004 WL 1730309 (4th G r. August 2, 2004).

We now set forth the reasoning for our judgnent.

. Facts

The facts underlying Hanmoud’ s convicti ons and sentence

are largely undisputed. W therefore recount thembriefly.
A. Hizballah

Hi zball ah is an organi zation founded by Lebanese Shi’a
Muslinms in response to the 1982 invasion of Lebanon by |Israel
Hi zbal | ah provides various forns of humanitarian aid to Shi’'a
Muslinms in Lebanon. However, it is also a strong opponent of
Western presence in the Mddle East, and it advocates the use of

terrorism in support of its agenda. H zballah is particularly



opposed to the existence of Israel and to the activities of the
Anerican governnent in the Mddle East. Hi zbal | ah’ s gener al

secretary i s Hassan Nasseral |l ah, and its spiritual | eader is Sheikh

Fadl al | ah.
B. Hammoud
In 1992, Hammoud, a citizen of Lebanon, attenpted to
enter the United States on fraudul ent docunents. After being

detained by the INS, Hammoud sought asylum While the asylum
application was pending, Hammoud noved to Charlotte, North
Carolina, where his brothers and cousins were |iving. Hanmoud
ultimately obtai ned pernmanent resident status by marrying a United
States citizen.

At sone point in the m d-1990s, Hammoud, his wife, one of
his brothers, and his cousins all becane involved in a cigarette
smuggl ing operation. The conspirators purchased |arge quantities
of cigarettes in North Carolina, snuggled them to M chigan, and
sold them w thout paying M chigan taxes. This scheme took
advantage of the fact that Mchigan inposes a tax of $7.50 per
carton of cigarettes, while the North Carolina tax is only 50¢. It
is estimated that the conspiracy involved a quantity of cigarettes
val ued at roughly $7.5 mllion and that the state of M chigan was
deprived of $3 mllion in tax revenues.

I n 1996, Hammoud began | eadi ng weekl y prayer services for

Shi’a Muslins in Charlotte. These services were often conduct ed at



Hanmoud’ s hone. At these neetings, Hanmmoud--who i s acquainted with
bot h Nasseral | ah and Fadl al | ah, as well| as Shei kh Abbas Harake, a
senior mlitary conmmander for Hizballah--urged the attendees to
donat e noney to Hi zbal |l ah. Hammoud woul d then forward the noney to
Har ake. The Government’s evidence denonstrated that on one
occasi on, Hammoud donated $3,500 of his own noney to Hizball ah.

Based on these and ot her activities, Hammoud was char ged
wi th various inmgration violations, sale of contraband cigarettes,
nmoney | aundering, mail fraud, credit card fraud, and racketeering.
Addi tionally, Hammoud was charged with conspiracy to provide
materi al support to a designated FTO and with providing materi al
support to a designated FTO, both in violation of 18 U S C A
8§ 2339B (West 2000 & Supp. 2004). The latter 8§ 2339B charge
related specifically to Hammoud’' s personal donation of $3,500 to
Hi zbal | ah.

At trial, one of the w tnesses agai nst Hanmoud was Said
Harb, who grew up in the sanme Lebanese nei ghborhood as Hanmoud
Harb testified regarding his own involvenent in the cigarette
smuggling operation and al so provided information regarding the

provision of *“dual wuse” equipnent (such as global positioning
systenms, which can be wused for both civilian and mlitary
activities) to Hizballah. The Government all eged that this conduct
was part of the conspiracy to provide material support to

Hi zbal | ah. Harb testified that Hammoud had declined to becone



I nvol ved i n providi ng equi pnment because he was hel pi ng Hi zbal |l ah in
his own way. Harb also testified that when he travel ed to Lebanon
i n Septenber 1999, Hanmoud gave hi m $3,500 for Hizball ah.

C. Conviction and Sentence

The jury convi cted Hamoud of 14 offenses, only a few of
which were particularly relevant to the cal cul ati on of Hammoud’s
sent ence under the guidelines: noney |aundering and conspiracy to
commit money | aundering, see 18 U. S.C. A 8§ 1956(a)(1), (h) (West
2000 & Supp. 2004); transportation of contraband cigarettes, see 18
US CA 8§ 2342 (West 2000); and providing material support to a
desi gnated FTO see 18 U S.C. A 8§ 2339B.

Appl yi ng the 2002 Guidelines Manual, the presentencing
report (PSR) recommended that the base of fense | evel correspond to
the amount of tax evaded in the cigarette snuggling operation

See U.S. Sentencing GQuidelines Mnual 8§ 2S1.1(a)(1) (2002)

(requiring application of “[t]he offense |evel for the underlying
offense from which the I|aundered funds were derived’); 1d.
8 2E4.1(a) (providing that the offense level for a violation of 18
US CA 82342 is the greater of 9 or “the offense | evel fromthe
table in 82T4.1 (Tax Tabl e) corresponding to the anount of the tax
evaded”). The PSR concl uded that the anbunt of tax evaded was nore
than $2.5 mllion, resulting in a base offense level of 24.
See id. 8§ 2T4.1(J). The PSR recomended several upward adjustnents

to this base offense |evel: two levels for conviction under 18



US CA 8§ 1956, see id. 8§ 2S1.1(b)(2)(B); tw levels for
sophi sti cated noney | aundering, see id. § 2S1.1(b)(3); four levels
for Hanmoud' s rol e as an organi zer or |eader of crimnal activity
that involved five or nore participants, see id. 8 3Bl.1(a); and
two |levels for obstruction of justice, see id. § 3Cil.1. Most
significantly, the PSR recommended a 12-|evel enhancenent for
committing a terrorist act, see id. 8§ 3Al.4(a). The terrorism
enhancenment also required that Hammoud be assigned to Crimna
H story Category (CHC) VI, see id. § 3Al.4(b); otherw se, Hammoud
had no crim nal history points and woul d have been placed in CHC I|.
Utimately, the PSR recommended assignnent of an adjusted offense
| evel of 46 (to be treated as offense | evel 43, see id. Chapter 5,
Part A comment. (n.2)), which required a sentence of |life
I npri sonnment regardl ess of Hanmoud s CHC.

Hanmoud filed objections to the PSR, in which he
chal | enged the factual basis for several of the upward adj ustnments.
Hanmoud al so obj ected to the cal cul ati on of his base of fense | evel,

asserting that it was unconstitutional under Apprendi v. New

Jersey, 530 U S. 466, 490 (2000) (“Other than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
the prescribed statutory maxi nrum nust be submtted to a jury, and
proved beyond a reasonabl e doubt.”). Specifically, Hammoud ar gued
that Apprendi required a jury finding, beyond a reasonabl e doubt,

of the anmount of tax loss involved in the offense. Hamoud al so



chal l enged the terrorism enhancenent under Apprendi, maintaining
that the enhancenent was invalid without a jury finding that he
possessed the requisite nental state. Hanmoud made sinmlar
argunents agai nst the enhancenents for his |eadership role and
obstruction of justice.

The district court conducted a sentencing hearing at
which it rejected all of Hamoud's sentencing chall enges. The
court therefore concluded that the guidelines provided for a
sentence of life inprisonnent. Because none of the offenses of
conviction carried a statutory maxi num of life inprisonnent, the
district court inposed the maxi mum sentence on each count and
ordered all sentences to be served consecutively. See U. S S G
8 5GL. 2(d). This resulted in the inposition of a sentence of 155
years.

W begi n by addressi ng Hammoud’ s nunmerous chal | enges to
hi s convictions for providing (and conspiring to provide) nateri al
support to a designated FTO W t hen consi der Hammoud’ s cl ai mt hat
Bl akely operates to invalidate his sentence. Finally, we discuss

Hanmoud’ s ot her chall enges to his sentence.

Il1. Constitutionality of 18 U.S.C. A. § 2339B

Section 2339B, which was enacted as part of the
Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA), Pub.
L. No. 104-132, 110 Stat. 1214, provides for a maxi mum penalty of

15 years inprisonnent for any person who “know ngly provides

8



mat eri al support or resources to a foreign terrorist organization,
or attenpts or conspires to do so.” 18 U S.C A 8 2339B(a)(1).
The term “material support” is defined as “currency or other
financial securities, financial services, |odging, training,

saf ehouses, fal se docunentation or identification, comrunications

equi pnent, facilities, weapons, |ethal substances, explosives,
personnel, transportation, and other physical assets, except
medicine or religious materials.” 18 U S.C A 8§ 2339A(b) (West
2000) .

Hammoud mai ntains that 8§ 2339B is unconstitutional in a
nunber of respects.? Because Hammoud failed to bring these
chal l enges before the district court, our review is for plain

error. See Fed. R Cim P. 52(b); United States v. O ano, 507

U S 725, 731-32 (1993). To establish plain error, Hammoud nust
show t hat an error occurred, that the error was plain, and that the
error affected his substantial rights. See d ano, 507 U S. at 732.
Even if Hanmoud makes this three-part show ng, correction of the
error remains within our discretion, which we “shoul d not exercise

unl ess the error seriously affects the fairness, integrity or

! The definition of “material support” was anmended i n 2001.
See 18 U S.C A 8 2339A(b) (West Supp. 2004). W rely on the
definition in effect at the tine of the offenses.

2 Hanmoud’ s chal | enges to the constitutionality of § 2339B
are supported by an amicus brief filed by a coalition of civi
ri ghts groups.



public reputation of judicial proceedings.” ld. (alteration &
internal quotation marks omtted).

A Fr eedom of Associ ati on

Hanmoud first contends that 8§ 2339B inpermssibly

restricts the First Amendnent right of association. See U. S
Const. anend. | (“Congress shall nmake no law ... abridging ... the
ri ght of the peopl e peaceably to assenble ....”). Hammoud concedes

(at least for purposes of this argunment) that Hizball ah engages in
terrorist activity. But, he also notes the undisputed fact that
Hi zbal | ah provides humanitarian aid to citizens of Lebanon.
Hanmoud argues that because Hizballah engages in both legal and
illegal activities, he can be found crimnally liable for providing
mat eri al support to Hizballah only if he had a specific intent to
further the organization’s illegal ains. Because 8§ 2339B | acks
such a specific intent requirenent, Hamoud argues that it
unconstitutionally restricts the freedom of association. cr.

United States v. Al -Arian, 2004 W. 1769226, at *4-*5, *7-*8 (MD.

Fla. Aug. 4, 2004) (construing 8 2339B as requiring proof of
specific intent to further illegal activity because | ess stringent
interpretation would raise constitutional questions regarding
freedom of association and “due process requirenents of personal
guilt”).

It is well established that “[t]he First Anmendnent

restricts the ability of the State to inpose liability on an

10



i ndi vi dual solely because of his association with another.” NAACP

v. O aiborne Hardware Co., 458 U. S. 886, 918-19 (1982); see Scales

v. United States, 367 U. S. 203, 229 (1961) (noting that a “bl anket

prohi bition of association with a group having both |egal and
illegal ains ... [would pose] a real danger that legitimte
political expression or association wuld be inpaired’).
Therefore, it is a violation of the First Anmendnent to punish an
i ndi vidual for nmere nenbership in an organi zation that has | ega
and illegal goals. Any statute prohibiting association with such
an organization nust require a showing that the defendant
specifically intended to further the organi zati on’s unl awf ul goal s.

See Elfbrandt v. Russell, 384 U S 11, 15-16 (1966). Hamoud

mai ntai ns that because 8§ 2339B does not contain such a specific
intent requirenent, his conviction violates the First Amendnent.?3

Hammoud’ s argunent fails because 8 2339B does not
prohibit nmere association; it prohibits the conduct of providing
materi al support to a designated FTO. Therefore, cases regarding
nere association with an organi zati on do not control. Rather, the

governing standard is found in United States v. O Brien, 391 U S

3 Hanmoud relies in part on cases holding that a donation
to a political advocacy group is a proxy for speech. See, e.q.
Buckley v. Valeo, 424 U.S. 1, 16-17 (1976) (per curiam. Hizballah
is not a political advocacy group, however. Therefore, while
provi ding nonetary support to Hi zballah may have an expressive
conponent, it is not the equivalent of pure political speech. See
Humanitarian Law Project v. Reno, 205 F.3d 1130, 1134-35 (9th Cr.
2000) (rejecting argunment that material support prohibition is
subject to strict scrutiny reviewunder Buckley and sim | ar cases).

11



367 (1968), which applies when a facially neutral statute restricts
some expressive conduct. Such a statute is valid
if it is within the constitutional power of
the Governnent; if it furthers an i nportant or
substantial governnental interest; if the
governnmental interest is unrelated to the
suppression of free expression; and if the
i nci dent al restriction on alleged First
Amendnent freedons is no greater than is
essential to the furtherance of that interest.
ld. at 377.
Section 2339B satisfies all four prongs of the OBrien
test. First, 8 2339Bis clearly within the constitutional power of
t he governnent, in view of the governnment’s authority to regul ate

interactions between citizens and foreign entities. See Regan V.

Wal d, 468 U. S. 222, 244 (1984) (holding that restrictions on travel
to Cuba do not violate the Due Process Cl ause). Second, there can
be no question that the governnent has a substantial interest in

curbing the spread of international terrorism See Humanitarian

Law Project v. Reno, 205 F.3d 1130, 1135 (9th G r. 2000). Third,

the Governnment’s interest in curbing terrorismis unrelated to the
suppression of free expression. Hanmoud is free to advocate in
favor of Hizballah or its political objectives--8 2339B does not
target such advocacy.

Fourth and finally, the incidental effect on expression
caused by 8 2339B is no greater than necessary. In enacting
§ 2339B and its sister statute, 18 U S.C A § 2339A, Congress

explicitly found that “foreign organizations that engage in

12



terrorist activity are so tainted by their crimnal conduct that
any contribution to such an organi zation facilitates that conduct.”
AEDPA § 301(a)(7). As the Ninth Grcuit reasoned,

[i]t follows that all material support given
to [foreign terrorist] organizations aids
their unlawful goals. |Indeed, ... terrorist
organi zations do not nmaintain open books.
Therefore, when soneone makes a donation to
them there is no way to tell how the donation
I's used. Further, ... even contributions
ear mar ked for peaceful purposes can be used to
give aid to the famlies of those killed while
carrying out terrorist acts, thus making the
decision to engage in terrorism nore
attractive. More fundanentally, noney is
fungi bl e; giving support intended to aid an
organi zation’s peaceful activities frees up
resources that can be used for terrorist acts.

Humani tarian Law Project, 205 F.3d at 1136 (footnote omtted). In

l[ight of this reasoning, the prohibition on material support is
adequately tailored to the interest served and does not suppress
nore speech than is necessary to further the Governnent’s
l egitimate goal. W therefore conclude that 8§ 2339B does not
infringe on the constitutionally protected right of free
associ ation.

B. Overbreadth

Hammoud next argues that 8§ 2339Bis overbroad. A statute
I's overbroad only if it “puni shes a substanti al anmount of protected
free speech, judged inrelationto the statute’'s plainly legiti mte

sweep.” Virginia v. H cks, 539 U S 113, 118-19 (2003) (internal

quotation marks omtted). The overbreadth nust be substantial *not

13



only in an absolute sense, but also relative to the scope of the
law s plainly legitimte applications.” [d. at 120. It is also
worth noting that when, as here, a statute is addressed to conduct
rat her than speech, an overbreadth challenge is less likely to
succeed. See id. at 124 (“Rarely, if ever, will an overbreadth
chal l enge succeed against a law or regulation that is not
specifically addressed to speech or to conduct necessarily
associ ated with speech (such as picketing or denobnstrating).”).
Hamoud argues that 8§ 2339B is overbroad because (1) it
prohibits nmere association with an FTO and (2) it prohibits such
plainly legitinate activities as teaching nenbers of an FTO how to
apply for grants to further the organization’s hunmanitarian ains.
As di scussed above, 8§ 2339B does not prohibit nere association wth
an FTO and therefore is not overbroad on that basis. Regar di ng
Hanmmoud’ s second overbreadth argunent, it my be true that the
mat eri al support prohibition of 8 2339B enconpasses sone forns of
expression that are entitled to First Amendnment protection.* Cf.

Humanitarian Law Project, 205 F. 3d at 1138 (hol ding that “training”

prong of material support definition is vague because it covers
such forns of protected expression as “instruct[ing] nmenbers of a

desi gnat ed group on howto petition the United Nations to give aid

4 A defendant who is prosecuted because his protected
speech is incidentally covered by a broader ban on unprotected
activity may bring an as-applied chall enge. Hammud is not such a
defendant for the reasons previously articul at ed.

14



to their group”). Hammoud has utterly failed to denonstrate,
however, that any overbreadth is substantial in relation to the
legitimate reach of § 2339B. See Hicks, 539 U S at 122 (“The
overbreadth clai mant bears the burden of denonstrating, fromthe
text of the law and fromactual fact, that substantial overbreadth
exists.” (alteration & internal quotation narks onmtted)).
C. Vagueness

Hanmoud next argues that the term “material support” is
unconstitutionally vague. “The void-for-vagueness doctrine
requires that penal statutes define crines so that ordinary people
can understand the conduct prohibited and so that arbitrary and

discrimnatory enforcenent is not encouraged.” United States v.

McLanb, 985 F. 2d 1284, 1291 (4th Gr. 1993). |In eval uating whet her
a statute is vague, a court nust consider both whether it provides
notice to the public and whether it adequately curtails arbitrary

enforcenent. See Kolender v. Lawson, 461 U. S. 352, 357-58 (1983).

Section 2339B easily satisfies this standard. As noted
above, the term “material support” is specifically defined as a

nunber of enunerated actions. Hammoud relies on Humanitari an Law

Project, in which the NNnth Crcuit ruled that two conponents of
the material support definition--“personnel” and “training”--were

vague. See Humanitarian Law Project, 205 F.3d at 1137-38. The

possi bl e vagueness of these prongs of the material support

definition does not affect Hammbud’s convi cti on, however, because

15



he was specifically charged with providing naterial support in the

formof currency. See United States v. Rahman, 189 F.3d 88, 116

(2d Gr. 1999) (per curiam (rejecting vagueness chal |l enge because
al l egedly vague termwas not relevant to Appellant’s conviction).
There is nothing at all vague about the term “currency.”

D. Designation of an FTO

Hanmoud’ s final challenge to the constitutionality of
8§ 2339B concerns his inability to challenge the designation of
Hi zballah as an FTO Section 2339B(g)(6) defines “terrorist
organi zation” as “an organi zation designated [by the Secretary of
State] as a terrorist organization under [8 U.S.C. A § 1189 (\West
1999 & Supp. 2004)].” Section 1189(a)(8) explicitly prohibits a
defendant in a crimnal action from challenging a designation.
Hanmoud argues that his inability to challenge the designation of
Hi zbal | ah as an FTOis a violation of the Constitution.

Hammoud primarily argues that § 1189(a)(8) deprives him
of his constitutional right to a jury determination of guilt on

every elenent of the charged offense.? See United States v.

Gaudi n, 515 U.S. 506, 509-10 (1995) (holding that the Fifth and

° On a rel ated note, Hammoud ar gues t hat the designation of
an organi zation as an FTOis a “fact” that increases the avail able
penalty, and therefore nust be found by the jury under Apprendi V.
New Jersey, 530 U.S. 466 (2000). Apprendi does not apply here,
however, because the designation does not allow an increased
penalty beyond that authorized by the elenments of the offense
(which, as noted in the text, do not include the validity of the
FTO desi gnati on).
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Si xth Amendnents “require crimnal convictions to rest upon a jury
determ nation that the defendant is guilty of every el enment of the
crinme with which he is charged, beyond a reasonabl e doubt”). This
ri ght has not been viol ated, however. “[I]n determ ning what facts
must be proved beyond a reasonable doubt the ... legislature’s
definition of the elenents of the offense is usually dispositive

.” MMIllan v. Pennsylvania, 477 U S. 79, 85 (1986). Her e,

Congress has provided that the fact of an organization’s

designation as an FTOis an el ement of 8§ 2339B, but the validity of
the designation is not. Therefore, Hammoud's inability to
chal l enge the designation is not a violation of his constitutional

rights. See United States v. Bozarov, 974 F.2d 1037, 1045-46 (9th

Cr. 1992) (holding that defendant’s inability to challenge
admnistrative classification did not violate due process because
the validity of the classification was not an elenment of the
of fense).

Harmoud next argues that § 1189(a) violates the
nondel egati on doctri ne because the designation of an organi zation
as an FTOis not subject to judicial review. In the first place,
it is not clear whether the nondel egation doctrine requires any

form of judicial review Conpare Bozarov, 974 F.2d at 1041-45

(rejecting claimthat a congressional delegation of authority was
unconstitutional because the agency’ s action was not subject to

judicial review), with Touby v. United States, 500 U. S. 160, 168-69

17



(1991) (rejecting claim that tenporary regulation violated
nondel egati on doctrine on basis that permanent regulation was
subject to judicial review and tenporary regulation could be
challenged in crimnal proceedings). In any event, an FTO
designation is subject to judicial review-the designation my be

chal | enged by the organization itself, see 8 U S.C. A § 1189(b).

I11. Surveillance Evidence

A FI SA Materials

At trial, the Governnent introduced into evidence sever al
recorded t el ephone conversati ons bet ween Hamoud and ot hers. These
recordi ngs were obtained through a wiretap pursuant to the Foreign
Intelligence Surveillance Act of 1978 (FISA), 50 U . S.C. A 88 1801-
1862 (West 2003 & Supp. 2004). Hammoud argues that the w retap
aut hori zati on was not based upon probabl e cause; that the offici al
certification that the wiretaps were seeking foreign intelligence
informati on was clearly erroneous; and that the Government failed
to take adequat e neasures to ensure that the invasi on of Hammoud’ s
privacy was no greater than necessary.

FISA was enacted to create a framework whereby the
Executive could conduct electronic surveillance for foreign
intelligence purposes wthout violating the rights of citizens.

See United States v. Squillacote, 221 F.3d 542, 552 (4th Gr.

2000) . FI SA created a special court conposed of district court

j udges appointed by the Chief Justice of the United States; wth

18



certain exceptions not relevant here, a FI SA judge nust approve in
advance all electronic surveillance of a foreign power or its
agents. See 50 U. S.C. A 88 1802, 1804.

1. Pr obabl e Cause

Before authorizing surveillance, a FISA judge nust
determne that there is probable cause to believe that, as is
rel evant here, “the target of the electronic surveillanceis ... an
agent of a foreign power” and that “each of the facilities or
pl aces at which the electronic surveillance is directed is being
used, or is about to be used, by ... an agent of a foreign power.”
50 U.S.C. A § 1805(a)(3). A “foreign power” includes “a group
engaged in international terrorism or activities in preparation
therefor.” I1d. § 1801(a)(4). An “agent of a foreign power” is
“any person who ... know ngly engages i n sabotage or international
terrorism or activities that are in preparation therefor, for or
on behalf of a foreign power.” Id. § 1801(b)(2)(C. Hamoud
concedes that Hi zballah is a foreign power under FISA but he
argues that the Government did not have probable cause to believe
that he was an agent of Hizball ah.

“[P]robable cause is a fluid concept--turning on the
assessnment of probabilities in particular factual contexts--not
readily, or even usefully, reduced to a neat set of legal rules.”

IIlinois v. Gates, 462 U. S. 213, 232 (1983). In eval uating whet her

probabl e cause exists, it is the task of the issuing judge “to nake
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a practical, comon-sense decision whether, given all the
circunstances set forth in the affidavit ..., there is a fair
probability” that the search will be fruitful. ld. at 238; see

Mason v. Godinez, 47 F.3d 852, 855 (7th Cir. 1995) (“Probable cause

means nore than bare suspicion but |less than absolute certainty
that a search will be fruitful.”).

Hanmoud’s notion to suppress the FISA evidence was
referred to a magi strate judge, who reviewed the FI SA applications
and supporting materials in canmera and concluded that there was
probabl e cause to believe that Hammoud was an agent of a foreign
power. See 50 U.S.C. A 8 1806(f). The nmagistrate judge therefore
recommended denial of the notion to suppress. The district court
adopt ed this recomendati on after considering Hanmoud’ s obj ecti ons
to the report and recommendation, independently reviewing the
mat eri al s, and conducting a heari ng.

Havi ng conduct ed our own de novo revi ew of the material s,

see Squillacote, 221 F.3d at 554, we reach the same concl usi on as

the nmagi strate judge and the district court. Further, upon review
of the materials we are satisfied that the probable cause finding
was not based “solely upon ... activities protected by the first
amendnment to the Constitution of the United States.” 50 U.S.C A
8§ 1805(a)(3)(A). W will not elaborate on the contents of the

materials in light of the Attorney GCeneral’s assessnent that
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di sclosure of the information contained in the application and
supporting docunents woul d endanger national security.

2. Certification

An application for a FISA warrant nust include a
certification by an executive branch official stating, inter alia,
that the i nformation sought is foreignintelligence information and
that the purpose of the surveillance is to obtain such
i nformation.?® See id. 8§ 1804(a)(7). Wen the target of
surveillance is a United States person, the FISA judge nmust find
that the certification is not clearly erroneous before issuing a
warrant. See id. § 1805(a)(5). “Afinding is ‘clearly erroneous’
when al t hough there i s evidence to support it, the review ng court
on the entire evidence is left with the definite and firm

conviction that a m stake has been commtted.” United States V.

United States Gypsum Co., 333 U S. 364, 395 (1948).

Hanmoud asserts that the certification was clearly

erroneous for two reasons. First, he mai ntai ns that the Gover nnent

6 When t he Governnent applied for a FI SAwarrant to conduct
el ectronic surveillance of Hammoud, FI SA required a certification
that the acquisition of foreign intelligence information was “the
pur pose” of the surveillance. 1In 2001, Congress anmended FISA to
require a certification that the acquisition of foreign
intelligence information is “a significant purpose” of the
surveillance. See Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Qostruct Terrorism Act
of 2001 (USA PATRIOT Act), Pub. L. No. 107-56, 8§ 218, 115 Stat.
272, 291 (2001). For purposes of this appeal, we will assune that
t he hi gher standard i nposed by the pre-USA PATRI OT Act version of
FI SA control s.
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failed to denonstrate that the information it sought to obtain
through the proposed electronic surveillance was foreign
intelligence informati on. Second, he clai ns that obtaining foreign
intelligence information was not the “primary purpose” of the
surveillance; rather, the purpose of the surveillance was to obtain

evi dence for use in the crimnal investigation. C. United States

V. Truong Dinh Hung, 629 F.2d 908, 915-16 (4th G r. 1980)

(suppressing fruits of electronic surveillance after date that
i nvestigation of def endant becane “primarily a crimnal
i nvestigation”).

a. Foreign Intelligence |Infornmation

FI SA defines “foreign intelligence information” in
pertinent part as

information that relates to, and i f concerning
a United States person is necessary to, the
ability of the United States to protect
agai nst - -

(A) actual or potential attack or other
grave hostile acts of a foreign power or
an agent of a foreign power;

(B) sabotage or international terrorism
by a foreign power or an agent of a
forei gn power; or

(O clandestine intelligence activities
by ... an agent of a foreign power

50 US.CA 8 1801(e)(1). W reject Hammud' s contention that
there is no evidence to support the Governnent’s certification
regardi ng the character of the information sought to be obtained

through electronic surveillance of Hanmoud. The materials
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submitted in connection with the FISA application warrant a
conclusion that the certification was not clearly erroneous.

b. Pri mary Purpose

The Governnment di sputes that FI SArequires the collection
of foreignintelligence information to be the “primary purpose” of
el ectroni c surveillance. Anong other things, it notes that Truong,
inwhichthis court first articulated the primary purpose test, was

a pre-FISA decision. See generally In re Sealed Case, 310 F.3d

717, 722-27 (Foreign Int. Surv. C. Rev. 2002) (per curiam
(tracing history of primary purpose requirement and concl udi ng t hat
requirenent is not supported by text or legislative history of
FI SA). However, even if the primary purpose test applies, it is
satisfied here. The information in the affidavit supports a
conclusion that the FBI was primarily interested in obtaining
foreign intelligence information.’

3. M nim zati on

In his last challenge to the FISA evidence, Hanmoud

argues that the Governnment failed to mnimze the surveillance of

! Hanmoud suggests that the FBI shoul d have abandoned the
surveillance when it becane clear that no foreign intelligence
information would be obtained. Hanmmoud provides no argunent
supporting this claim however, and we therefore do not consider
it. See Fed. R App. P. 28(a)(9)(A (providing that the
appellant’s brief nust contain “appellant’s contentions and the
reasons for them wth citations to the authorities and parts of
the record on which the appellant relies”); 11126 Baltinore Blvd.,
Inc. v. Prince George’'s County, 58 F.3d 988, 993 n.7 (4th Gr.
1995) (en banc) (declining to consider argunents for failure to
conply with Rule 28).
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him as FISA requires. See 50 U S . CA 8§ 1805(a)(4); 1id.
8§ 1801(h)(1) (defining “mnimzation procedures” as “specific
procedures ... that are reasonably designed ... to mnimze the
acquisition and retention, and prohibit the dissemnation, of
nonpublicly available information concerning unconsenting United
States persons”). Hammoud’ s entire argunment on this point consists
of two assertions: that “[t]he surveillance records contained no
foreign intelligence information” and that the records “contain
many conver sati ons about personal matters unrelated to any crine.”
Br. for Appellant Mhamad Y. Hammoud at 51. We take Hamoud’ s
argunment to be that the mnimzation procedures nust have been
i nadequat e because many personal conversations were recorded and
obt ai ned during the course of the surveillance.

I n enacting FI SA, Congress recogni zed that “no el ectronic
survei |l | ance can be so conducted that i nnocent conversations can be
totally elimnated.” S. Rep. No. 95-701, at 39 (1978) (interna

quotation nmarks omtted), reprinted in 1978 U S.C.C. A N 3973

4008. The mnim zation requirenent obligates the Governnment to
make a good faith effort to mnimze the acquisition and retention
of irrelevant infornmation. See id. at 39-40. However, it is not
always immediately clear into which category a particular
conversation falls. A conversation that seens i nnocuous on one day
may | ater turn out to be of great significance, particularly if the

I ndi vidual s involved are talking in code. Cf. United States v.
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Sal aneh, 152 F.3d 88, 154 (2d Cir. 1998) (per curianm (noting that
two conspirators involved in the 1993 bonmbi ng of the World Trade
Center in New York referred to the plot as the “study” and to
relevant materials as “university papers”). In view of these
consi derations, the nere fact that innocent conversations were
recorded, w thout nore, does not establish that the governnent
failed to appropriately m nimze surveillance.

B. Canadian Intelligence Sunmaries

Bet ween February 1996 and Septenber 2000, the Canadi an
Security Intelligence Service (CSIS) conducted electronic
surveill ance of a coconspirator in Canada. A nunber of these
recordi ngs were destroyed pursuant to routine procedures. However,
summari es and anal ysis of the conversations were prepared by a CSI' S
comuni cations analyst shortly after each conversation was
recorded. At trial, the Government sought to introduce the factual
portions of sone of these summaries (the anal ysis was redacted from
the sunmaries before subm ssion to the jury).

During pretrial proceedings, the district court ruled
that the CSI'S summari es were adm ssi bl e as recorded recol | ecti ons,
see Fed. R Evid. 803(5), and as public records, see id. Rule
803(8). At trial, Hammoud stipulated to the admssibility of the
sunmmari es. See J. A 2827 ("Your Honor, wth respect to these
exhi bits, there’s a stipul ation anong the parties that the Canadi an

Security Intelligence Service's factual sunmmaries are adm ssible
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pursuant to Federal Rule of Evidence 803(5), past recollection
recorded exception to hearsay rul es and that they are authentic and
accurate.”).

Hammoud now mai nt ai ns t hat adm ssi on of the summaries was
error. However, all of his argunents are negated by his

stipul ation; thus, Hammoud wai ved any obj ection. See United States

v. Aptt, 354 F.3d 1269, 1280 (10th Cr. 2004) (explaining that “[a]
defendant is free to waive objections to evidence by stipul ation”
and that “adm ssion of a stipulated exhibit is not error ..., even
if it would not be admssible in the absence of such a

stipulation”).

|V. Expert Testinony

During trial, the district court allowed Matthew Levitt
to testify as an expert regarding terrorist organizations and
H zbal | ah. Hammoud argues that the adm ssion of Levitt’s testinony
was i nproper on two grounds: first, that the testinony shoul d have
been excluded in light of the Governnent’s failure to conply with
a discovery order; and second, that Levitt's testinony failed the

standard for the adm ssibility set forth in Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 US. 579 (1993). Hammoud al so argues

that the district court abused its discretion in refusing to all ow
him to cross-examne Levitt regarding classified matters. e

reject all three of these clains.
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A. Rule 16 Violation

The district court ordered the Governnent to produce al
di scovery by October 31, 2001; the order stated that “[d]iscovery
produced after that date will not be admtted at trial absent a
showi ng of extrene need.” J.A 347. On Novenber 1, the Governnent
filed a notice of conpliance which included a section entitled
“Di scovery material not yet available to defendants.” [d. at 367.
In this section, the Governnment infornmed the court that it was
still seeking the aid of an expert on Hizballah. The Governnent
al so acknowl edged that it would have to obtain | eave of the court
prior to offering such expert testinony at trial. |In response to
a notion filed by Hammoud s codefendant (Chawki Hanmoud, who is
Hanmoud’ s brother), the Governnent informed the court on Decenber
11 that it still had not obtained an expert on Hizballah; the
Governnment stated that “[wjhen it has [found an expert], notice
will be given and litigation, including the tineliness of
di scl osure, can commence.” Id. at 410. In the neantine, the
Government requested that the notions deadline be extended to
account for ongoing discovery.

On April 10, 2002, the Governnent filed a notice of its

intent to call Levitt, see Fed. R Crim P. 16(a)(1)(G,?® and

8 When the Governnment filed its notice, the relevant
provi sion was Rule 16(a)(1)(E). The rule was anended in 2002, and
subsection (a)(1)(E) was relettered (a)(1)(G. There was no change
In the text.
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requested |leave of the court to admt Levitt’'s testinony. The
Governnment noted that Levitt expected to conplete a summary of his
testinmony by April 26, at which point it would be submtted to the
defense. The Governnent filed the notice and summary on May 3.

At a hearing concerning the tineliness of the disclosure,
Hammoud' s attorney argued that he did not have adequate tinme to
prepare to cross-exanine Levitt. However, defense counsel also
told the court that neither he nor Hanmoud wanted a continuance.
Noti ng that the Governnent had kept the court and defense counse
apprized of its search for an expert, the district court declined
to sanction the Governnent by excluding Levitt’s testinony.

Rul e 16 grants the district court substantial discretion
in dealing with a violation of a discovery order.® See Fed. R
Cim P. 16(d)(2) (providing that a failure to conply may be
renedi ed by an order directing conpliance, a continuance, excl usion
of the evidence, or “any other order that is just under the

circunstances”); see also United States v. Lopez, 271 F. 3d 472, 483

(3d Gr. 2001) (“[9n its face, the Rule does not require a
district court to do anything--Rule 16 nerely states that the court

‘may’ take [one of the enunerated] actions.”). In determ ning what

9 The Governnent contends that it conplied fully with Rule
16 because it kept Hanmoud and the district court informed of its
continuing efforts to secure an expert on Hizballah. This claimis
not persuasive, however. The district court set a clear deadline
for discovery, and there is no dispute that the deadline passed
before the Governnment identified Levitt.
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sanction, if any, to inpose for a discovery violation, the district
court

nmust weigh the reasons for the governnment’s
del ay and whether it acted intentionally or in
bad faith; the degree of prejudice, if any,
suffered by the defendant; and whether any
| ess severe sanction will renedy the prejudice
and the w ongdoi ng of the governnent.

United States v. Hastings, 126 F.3d 310, 317 (4th Cir. 1997). The

court nust inpose the | east severe sanction that will *“adequately
puni sh the governnent and secure future conpliance.” | d. A
continuance is the preferred sanction. See United States v.

&ol yansky, 291 F.3d 1245, 1249 (10th Cir. 2002) ("It would be a
rare case where, absent bad faith, a district court shoul d excl ude
evi dence rather than continue the proceedings.”). The sanction

decision is reviewed for abuse of discretion. See Hastings, 126

F.3d at 316.

Here, the district court acknow edged the Governnent’s
di scovery violation but elected not to inpose a sanction after
def ense counsel declined to accept a continuance. Its refusal to
exclude Levitt’'s testinony was not an abuse of discretion. The
Government made clear, well before the discovery deadline, that it
was seeking an expert to testify that Hamoud was the | eader of a
Hi zbal | ah cell. Additionally, the Governnent detailed its
difficulties in obtaining such an expert and pronptly identified

Levitt when he had been retai ned. Under these circunstances, the
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district court did not abuse its discretion in refusing to excl ude
Levitt’s testinony.
B. Daubert

Federal Rule of Evidence 702 provides that “[i]f
scientific, technical, or other specialized know edge w |l assi st
the trier of fact to understand the evidence or to determ ne a fact
in issue, a witness qualified as an expert by know edge, skill,
experience, training, or education, nmay testify theretoin the form
of an opinion or otherw se.” The Suprene Court has held that
Rule 702 requires the district court to perform a gatekeeping
function to “ensure that any and all scientific testinmony or
evidence adnmitted is not only relevant, but reliable.” Daubert,
509 U.S. at 589.

When, as here, the proffered expert testinony is not
scientific in nature, the district court rmust still performthe

gat ekeeping function. See Kunmho Tire Co. v. Carmchael, 526 U. S

137, 147-49 (1999). In determning whether proffered expert
testinmony is reliable, the district court has broad discretion to
consi der whatever factors bearing on validity that the court finds
to be useful; the particular factors will depend upon the unique
ci rcunstances of the expert testinony involved. Seeid. at 152-53.
“The court, however, should be conscious of two guiding, and
sonetinmes conpeting, principles”: (1) “that Rule 702 was i ntended

to liberalize the introduction of relevant expert evidence’; and
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(2) “that due to the difficulty of evaluating their testinony,
expert w tnesses have the potential to be both powerful and quite

m sl eading.” Westberry v. Gslaved Gumm  AB, 178 F.3d 257, 261

(4th Cir. 1999) (internal quotation nmarks omtted).

The district court conducted a Daubert hearing, during
which Levitt testified that his expertise regarding Hi zballah
derived fromhis previous experience with the FBI and his current
enpl oyment with a think tank, at which he specialized in Mddle
Eastern terrorist groups. Levitt testified that as part of his
duties, he spent “a lot of [his] tinme ... on Hzballah.” J. A
2357. Levitt described his general nethodol ogy as foll ows:

Well, we're talking about a social science

here. This is not scientific research. Basic

academ c intellectual research conmbined wth

the techniques | was taught in ... various

courses | took as an analyst for the

government both taught that the best way to go

about maki ng sense of something in the soci al

sciences is to collect as nuch information as

possible and to balance each new incom ng

piece of information against the body of
i nformation that you' ve built to that point.

. So it’s a constant vetting process.
And the nore rigorous you are, the better your
information wll be.
J.A 2344-45. Levitt further testified that his work was subject
to “trenmendous peer review,” id. at 2345, and that his regular

practice was to discuss his findings and conclusions with others to
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ensure their soundness. Levitt stated that he followed this
process in reaching his opinion in this case.

In view of this testinony, the district court did not
abuse its discretion in qualifying Levitt as an expert. Levitt
i dentified his nethodol ogy as one generally enpl oyed in the soci al
sci ences, and Hammoud did not challenge this testinony.
Additionally, Levitt testified that he actually applied this
met hodol ogy in reaching his conclusions regarding this case.

Hanmoud al so argues that Levitt’s testinony should have
been excluded on the grounds that it was not hel pful to the jury.
Again, the district court did not abuse its discretion. Levitt
testified regarding the structure of Hizballah and identified its
| eaders. Levitt also explained the significance of Hammoud’s
contact with those |eaders (nost notably Sheikh Fadlallah, the
spiritual |eader of Hi zballah). And, Levitt discussed the nature
of Hizballah’s funding activities with specific reference to
Hanmoud' s activities. This testinony was critical in helping the
jury understand the issues before it.

C. ddassified Infornation

During the Daubert hearing and at trial, the district
court prohibited defense counsel fromquestioning Levitt regarding
classified matters relating to Levitt’'s enploynent wth the FBI
Hanmoud maintains that this restriction violated the Cassified

I nformati on Procedures Act (CIPA), 18 U.S.C. A App. 3 88 1-16 (\West
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2000 & Supp. 2004), and the Confrontation Cl ause of the Sixth
Amendrent. W reject both of these contentions.
1. JdPA
ClPA was enacted in 1980 to conbat the problem of
“graymail ,” an attenpt by a defendant to derail a crimnal trial by
threatening to disclose classified information. See S. Rep.

No. 96-823, at 2 (1980), reprinted in 1980 U. S.C.C. A N. 4294, 4295;

see also id. at 3 (noting that problemof graymail is not “limted

to i nstances of unscrupul ous or questionabl e conduct by defendants
since wholly proper defense attenpts to obtain or disclose
classified information nay present the governnent with the sane
“di scl ose or dismss’ dilemm” (internal quotation marks omtted)),

reprinted in 1980 U S.CC A N at 4296-97. CIPA requires a

crim nal defendant who “reasonably expects to disclose or to cause
the disclosure of <classified information in any nmanner in
connection with any trial or pretrial proceeding” to notify the
di strict court and the Governnent “within the time specified by the
court or, where no tine is specified, within thirty days prior to
trial.” 18 US.CA App. 3 8 5(a). The Governnment may then
request a hearing, at which the district court nust determ ne
whether the classified information in question is relevant and
adm ssible. See id. § 6(a).

During the course of the Daubert hearing regarding

Levitt’'s expert testinony, the district court refused to allow

33



Hammoud to cross-examne Levitt regarding classified matters
relating to Levitt's fornmer enploynment with the FBI. Hanmoud
argues that this information was relevant and material to his
cross-exam nation of Levitt and that its non-disclosure violated
CIPA; he further maintains that the proper renmedy for the non-
di scl osure is exclusion of Levitt’s testinmony. W disagree.

The triggering event for the inposition of sanctions
under CIPA is the Governnent’s refusal to conply with an order of
the district court directing the disclosure of classified
information. See 18 U.S.C. A App. 3 8 6(e). Such a refusal nust
necessarily be preceded by a district court determ nation that the

classifiedinformationis rel evant and adm ssible. Seeid.; United

States v. Smth, 780 F.2d 1102, 1105 (4th Cr. 1985) (en banc).

Here, however, the district court determned that the classified
information related to Levitt’s work at the FBI was not relevant
because he did not rely on that information in form ng his opinion.
Because the district court never ordered the disclosure of
classified informati on (and properly so, as we di scuss below), the
Gover nment never had occasion to refuse to produce the i nfornmation.

We therefore conclude that CIPA is not inplicated.?°

10 The tinmeliness of the CIPA claim also provides a
potential basis for rejection of Hammoud’s claim The Cl PA issue
was first raised by Chawki Hammoud in a notion filed during the
course of trial (this notion was joined by Hammoud). Chawki
Hanmoud acknowl edged that his notion was untinely under Cl PA 8§ 5(a)
but asserted that the untineliness resulted fromthe Governnent’s
failure to conply with its discovery obligations and therefore
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2. Confrontation d ause

Hanmoud next maintains that the district court violated
his Sixth Amendnent right to confront the w tnesses against him
when the court refused to allow him to cross-examne Levitt
regarding classified matters. W conclude that this claimfails
because Levitt did not rely on any classified information in
form ng his opinion regardi ng Hanmoud’ s nmenbership in Hizbal |l ah.

The Constitution guarantees the right of a crimnal
defendant “to be confronted with the wi tnesses against him” U S.
Const. amend. VI. “The main and essenti al purpose of confrontation
is to secure for the [defendant] the opportunity of cross-

exam nation.” Davis v. Alaska, 415 U S. 308, 315-16 (1974)

(enphasis & internal quotation marks omtted). |Indeed, “[c]ross-

exam nation is the principal nmeans by which the believability of a

witness and the truth of his testinony are tested.” |[d. at 316
Neverthel ess, the district court retains “wide latitude ... to
I npose reasonable limts on ... cross-exan nati on based on concerns

about, anong ot her things, harassnent, prejudice, confusion of the
i ssues, the witness’ safety, or interrogation that is repetitive or

only marginally relevant.” Delaware v. Van Arsdall, 475 U. S. 673,

679 (1986). W review such limtations for abuse of discretion.

See United States v. Turner, 198 F.3d 425, 429 (4th Gr. 1999).

shoul d be excused. In view of our conclusion that CIPA is not
i npl i cated here for other reasons, we do not address the tineliness
of the CIPA claim
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I n support of this claim Hamoud relies on United States

v. Baptista-Rodriguez, 17 F. 3d 1354 (11th Gr. 1994), in which the

Eleventh Circuit ruled that the defendant (Diaz) suffered a
Confrontation C ause violation when the district court prohibited
him from cross-examning a witness regarding the existence and
contents of a classified docunent. See id. at 1366-67. The
docunent in question related to Diaz’s defense that he was wor ki ng
with the FBI at the tinme of the drug transaction with which he was
charged. See id. at 1366-68.

The Government, in contrast, relies ontwo First Grcuit

cases, United States v. Angiulo (Angiulo 1), 847 F.2d 956 (1st Cir.

1988), and United States v. Angiulo (Angiulo I1), 897 F.2d 1169

(1st CGr. 1990), both of which invol ved expert testinony regarding

the defendants’ relationship to La Cosa Nostra. See Angiulo I

897 F.2d at 1187; Angiulo |, 847 F.2d at 973. The district court
prohi bited the defendants in each case fromquestioning the expert
about the identity of the informants whose i nformati on fornmed nmuch
of the basis for the expert’s know edge of La Cosa Nostra. The
First Crcuit affirmed, reasoning:

[ T] he experts acknowl edged that information
gl eaned from informants over the course of
their FBI careers was part of the vast m x of
material that contributed to their background
expertise on La Cosa Nostra. This expertise,
in turn, enabled themto listen to the tapes
and form opinions on defendants’ crim nal

activities. The fact t hat i nf or mant
information furnished sone part of the
experts’ background knowl edge does not
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inplicate the sixth anmendnent. Regardl ess of
the information that contributed to their
background expertise, the experts’ testinony
regardi ng the particul ar charges agai nst these
def endants was based solely on an anal ysis of
the tape recordings [that were played at
trial].

Angiulo 11, 897 F.2d at 1188; see Anqgiulo |, 847 F.2d at 974

(enpl oying simlar reasoning).
W agree with the Governnent that the situation before us

is more akin to the Angiulo cases than to Baptista-Rodriguez.

Levitt stated during the Daubert hearing that while his genera
know edge regarding Hizballah derived in part fromhis classified
work with the FBI, he did not rely on any classified information in
form ng his opinion regardi ng Hanmoud’ s rel ationship to Hi zbal | ah.
Rat her, as did the experts in the Angiulo cases, Levitt based his
opi ni on regardi ng Hammoud’ s Hi zbal | ah nmenbershi p on uncl assified
surveill ance evi dence obt ai ned by the Governnment during the course
of its investigation. The classified information therefore was not
rel evant to the question of Hanmoud' s guilt, and the district court
di d not abuse its discretioninrefusing to allow cross-exam nation

regarding classified materials.

V. Videot apes

Hamoud next asserts that the district court abused its
di scretion in allow ng the Governnent to play for the jury sone of
the Hi zballah vi deotapes found in his apartnment. Hammoud cl ai ns

that the contents of the tapes were irrelevant and, alternatively,
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that if the tapes were relevant, they were unduly prejudicial. See
Fed. R Evid. 403 (“Although rel evant, evidence may be excluded if
its probative value is substantially outwei ghed by the danger of
unfair prejudice ....").* Hanmoud al so argues that the nanner in
whi ch the Governnent presented the videotape evidence unfairly
prejudiced him W reviewthe evidentiary rulings of the district

court for abuse of discretion. See United States v. Leftenant, 341

F.3d 338, 342 (4th Cr. 2003), cert. denied, 124 S. C. 1183

(2004) . Hanmoud’ s challenge to the neans of presenting the
vi deot ape evidence will succeed only if “the conduct so infected
the trial with unfairness as to nake the resulting conviction a

deni al of due process.” United States v. Scheetz, 293 F.3d 175,

185 (4th Cr. 2002) (internal quotation marks omtted).
A. Relevance
The indictnent alleged that as one of the overt acts of
the conspiracy to provide material support to an FTO Hammud

conducted neetings in his home during which he spoke about

1 Hanmoud al so cites Rule 404(b), which prohibits--with
certain exceptions--the adm ssion of prior bad acts that are
extrinsic to the crine charged in order “to prove the character of
a person in order to showaction in conformty therewith.” Fed. R
Crim P. 404(b); see United States v. Hi ggs, 353 F.3d 281, 311 (4th
Cr. 2003), petition for cert. filed, No. 03-10498 (U.S. My 21,
2004). Rule 404(b) is sinply not rel evant here. To the extent the
“bad act” is the playing of the videotapes during Thursday night
prayer neetings, it was intrinsic to the charged crine of providing
mat eri al support to Hizballah. To the extent the “bad act” was the
activities depicted in the videotapes, none of the tapes depicted
actions by Hanmoud, and the character of the people depicted in the
tapes was not at issue.
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Hi zbal | ah operati ons and played Hi zbal |l ah vi deotapes. At trial,
t he Governnment sought to prove that the neetings were not solely
religious neetings, as Hamrmoud cont ended, but rather were integral
to the operation of a Hizballah cell in Charlotte. In support of
this claim the Governnent played excerpts from some of the
vi deot apes sei zed from Hammoud’ s hone. The segnents pl ayed by the
Governnent included speeches by Hi zbal | ah | eaders praising nen who
had martyred t hensel ves and crowds shouting “Death to Anerica” and
“Death to Israel.” J. A 2225. Anot her tape depicted a group
swearing to becone martyrs “to shake t he grounds under our enem es,
Arerica and Israel.” Id. at 2388 (internal quotation marks
omtted). Mst significantly, sone of the tapes depicted Hizball ah
mlitary operations and encouraged donations fromthose who could
not participate directly in H zballah operations.

We conclude that the district court did not abuse its
di scretion in ruling that the excerpts played for the jury were
rel evant. The excerpts played for the jury are probative of
Hamoud’' s intent during the prayer neetings--i.e., to solicit
donations to Hizball ah--and his know edge of, and agreenment wth,
the terrorist objectives of Hizball ah.

B. Unfair Prejudice

Hanmoud al so argues that even if the tapes were rel evant,
t hey should have been excluded because their probative val ue was

substantial ly outwei ghed by the danger of unfair prejudice. Rule
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403 requires exclusion of evidence “only in those instances where
the trial judge believes that there is a genuine risk that the
enotions of the jury will be excited to irrational behavior, and
that this risk is disproportionate to the probative value of the

of fered evidence.” United States v. Powers, 59 F.3d 1460, 1467

(4th Cr. 1995) (internal quotation marks omtted). The nere fact
that the evidence will damage the defendant’s case is not enough--
the evidence mnust be wunfairly prejudicial, and the *“unfair

prejudi ce nust substantially outweigh the probative value of the

evidence.” United States v. Ginmmond, 137 F. 3d 823, 833 (4th Gr.

1998) (internal quotation marks omtted) (enphasis added).
In advocating for the admssibility of the video

excerpts, the Governnment relies on United States v. Salaneh, 152

F.3d 88 (2d Cr. 1998) (per curian. In Sal aneh, the Second
Circuit addressed a Rul e 403 challenge to the adni ssion of certain
mat eri al s--including a video of the bonbing of an Anerican enbassy
and i nstructions for naking bonbs--in the trial of those accused of
the 1993 Wirld Trade Center bonbing. See id. at 110. The court
concl uded that the district court had not abused its discretion in
ruling that the materials were not unfairly prejudicial, reasoning
that even though the itens “bristled with strong anti-American
sentinment and advocated violence against targets in the United
States,” the danger of wunfair prejudice did not substantially

out wei gh the probative value of the evidence. 1d. at 111
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In arguing that the video excerpts were wunfairly

prejudicial, Hammoud relies on United States v. Ham 998 F.2d 1247

(4th Cr. 1993), and United States v. Merino-Balderrama, 146 F.3d

758 (9th Cir. 1998). In Ham this court reversed a conviction on
t he basi s that evidence of defendants’ honbsexual ity and of ranpant
child nolestationin areligious community headed by t he defendants
was unduly prejudicial. See Ham 998 F.2d at 1252-54. e
concluded that the evidence was highly prejudicial and that its
probative inpact was |limted because, although relevant to prove
notive for the charged nurder, it was neither “direct” nor
“essential” proof of nmotive. 1d. at 1253.

In Merino-Balderrama, the N nth Crcuit reversed a

conviction for possession of child pornography on the basis that
the district court abused its discretionin allow ng the Governnent
to play for the jury excerpts of filns containing child pornography

that had been found in the defendant’s possession. See Merino-

Bal derrama, 146 F.3d at 760. The defendant had offered to
stipulate that the tapes contained child pornography. The court
held that in view of the proffered stipulation, the Governnent
woul d only be required prove scienter, i.e., that the defendant
knew the filns contained child pornography. And, the court
concluded that in light of the covers of the filns--photographs

making clear that the film was child pornography--the probative
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value of the contents of the filnm was outweighed by their
prejudicial inpact. See id. at 762-63.

W conclude that the district court did not abuse its
discretion in allow ng the Governnent to play portions of the tapes
for the jury. As noted above, the Governnent was required to
denonstrate that Hammoud knew of Hizballah’s unlawful activities,
and the contents of the videos were probative evi dence of Hanmoud’ s
knowl edge. The tapes al so provi ded evi dence of Hanmoud' s notive in
raising funds for Hizballah and tended to contradict Hammoud’ s
claimthat he synpathized only with the humanitarian goals of the

or gani zati on. See Sal aneh, 152 F.3d at 111 (noting that even

t hough notive is not an elenent of any offense, “evidence offered
to prove notive is comonly admtted”). This case is thus unlike
Ham in which the proffered evidence was neither directly rel evant
to notive nor highly probative of notive. And, unlike in Merino-
Bal derrama, there was no less prejudicial alternative for the
Gover nnent in proving Hammoud s know edge of Hi zbal | ah’ s

activities.??

12 Hamoud notes that he offered to stipulate that the tapes
were found in his hone and that they were produced by Hi zball ah.
Even if such a stipulation had been accepted, however, it stil
woul d not relieve the Governnent of the burden of denonstrating
t hat Hanmmoud knew that Hi zballah engaged in terrorist activity.
See United States v. Hill, 249 F.3d 707, 712 (8th Cir. 2001)
(noting that the defendant’s offer to stipulate to the el enent of
intent did not alleviate the Governnment’s obligation to prove
intent).

Hanmoud al so suggests that the district court was
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C. Manner of Presentation

Hammoud also challenges the nmanner in which the
Governnment presented the videotapes, arguing that the tapes were
repeatedly rewound and replayed in order to heighten their
prejudicial inmpact. The record does not bear out this claim The
Government played the tapes for the jury while a |inguist
translated the statenents being nade. At several points, the
| i ngui st asked for the tape to be rewound because his translation
had fallen behind the action on the video. The following is a
representative episode:

Qur slogan was, is and will remain to be
Death to Israel. And the crowd repeats the
same thing three tinmes

M. Nasserallah says, And along The
Resi stance path -- can you rewind it just a
little?

It says, Along The Resistance path, our
bodi es bl eed, our bodies fall to the ground

and our heads tunble above our heads -- |I'm
sorry, our houses tunbl e above our heads.

required to accept his stipulation under United States v. dd
Chief, 519 U. S. 172, 174 (1997), in which the Suprenme Court held
that in a prosecution for being a felon in possession of a firearm
a defendant nust be allowed to stipulate to his status as a fel on.
Ad Chief does not nandate the acceptance of all offered
stipul ati ons, however. The Court noted that its ruling was an
exception to the general rule that “the prosecution is entitled to
prove its case by evidence of its own choice, or, nore exactly,
that a crim nal defendant may not stipulate or admt his way out of
the full evidentiary force of the case as the Governnent chooses to
present it.” Id. at 186-87. W have limted Ad Chief to its
facts. See Ginmmond, 137 F. 3d at 833 n.14. 1In any event, as noted
above, the videotapes were adm ssible to prove facts beyond the
scope of Hammoud’'s sti pul ati on.
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It says -- I"msorry, can you rew nd j ust
alittle bit?

Ckay. He talks -- | mssed that part

because of the rew nding, but he tal ks about

The Resi stance continues....

J.A 2227. W see nothing inproper or prejudicial in rew ndingthe
vi deos so that the translator could keep up.

Hanmoud further asserts that it was inproper for the
Governnent to use a translator at all--he contends that the
Gover nment shoul d have sinply played the tapes and all owed the jury
tofollowalong with a printed translation. W disagree. It would
have been exceedingly difficult, if not inpossible, for a jury to
follow along with a witten, English translation of a videotape
filmed entirely in Arabic. The district court did not abuse its
discretion in determning that playing the video with sinultaneous

oral translation was a nore effective and hel pful way of presenting

the evidence to the jury.

VI. M scell aneous Chall enges to Convi cti ons

Hanmoud raises several additional <challenges to his
convictions that may be addressed nore briefly.

A. Constructive Anendnent

Count 71 of the indictnent alleged that the Charlotte
Hi zbal | ah cell was a racketeering enterprise, one of the purposes
of which was the donation of illegally acquired funds to Hi zbal |l ah.

Count 72 of the indictnent charged Hammoud and others wth
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conspiracy to provide material support to a designated FTO Count
72 included al | egati ons regardi ng Hammoud’ s activities in Charlotte
as well as Said Harb’s involvenent in procuring “dual-use”
equi pnrent in Canada. Hammoud argues that the Governnent (through
its presentation of evidence and cl osi ng argunent) and the di strict
court (throughits instructions to the jury) constructively anended
the indictnment by effectively conbining counts 71 and 72 into a

si ngl e charge. See United States v. Floresca, 38 F.3d 706, 710

(4th Cr. 1994) (en banc) (“A constructive anendnent to an
i ndi ct ment occurs when either the governnment ..., the court ., or
bot h, broadens the possible bases for conviction beyond those
presented by the grand jury.”).

Counts 71 and 72 were clearly separate charges, and the
district court properly instructed the jury as to each. During his
closing argunent, Hammoud' s counsel argued that while the
i ndi ctment charged a single conspiracy in count 72, the evidence
supporting that count actually denonstrated the existence of two
conspiracies--one in Canada, involving the procurenent of
equi pnent, and one in Charlotte.®® In response to this claim the

Governnent argued in rebuttal that the evidence i n support of count

72 established the existence of a single conspiracy.

13 Counsel then argued that the Governnent had failed to
prove the existence of a conspiracy in Charlotte.
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During del i berations, the jury repeatedly asked questi ons
about count 72, even after it had reached a verdict on all of the
ot her counts, including count 71. |In particular, the jury asked
whet her, in order to convict, it had to conclude that the Canadi an
activities and the Charlotte activities were part of the sane
conspi racy. In response, and apparently wi thout objection from
Hamoud, the district court repeated its instruction regarding
single and multi ple conspiracies.

Subsequently, the jury asked a question that neither the
court nor the parties understood: “Do we have to find one
conspiracy or a conspiracy out of nultiple utilizing only sone of
t he manner and neans of conspiracy.” J.A 3648 (internal quotation
mar ks omtted). The response of the court, as recorded in the
transcript, was equally confusing: “You nmust find, in order to
convict on Count 72, that there was a single conspiracy, not
mul tiple conspiracies. Miltiple conspiracies with a conmon goal .
Not what was charged.” 1d. The first sentence is a correct
i nstruction; the second and third sentences, however, arguably
contradicted it. A short tine later, the jury asked two additi onal
guesti ons: “I's Count 72 that there’'s one single and only one
conspiracy to be proved?” and “Does it necessarily have to include
all of the matter and neans of the conspiracy as alleged in the

count ?” Id. at 3649 (internal quotation marks omtted). The
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district court correctly answered the first question “yes” and the

second question “no.

Hanmoud construes all of this discussion regardi ng count
72 as a discussion regarding counts 71 and 72, and he all eges that
the district court inproperly conbined the two counts. As should
be clear from the above discussion, this is not at all what
happened. Al of the questions from the jury concerned whether
count 72 involved a single conspiracy or nultiple conspiracies.

Therefore, there was no constructive indictnent.

B. Cross-Exam nati on of Hammobud

Hanmoud testified in his own defense, asserting that he
supported the humanitarian work of Hizballah but not its terrorist
activities. On cross-exanm nation, the Governnent questioned
Hammoud regarding his awareness of violent acts by Hizballah.
Hanmoud now asserts that such questions constituted “fearnongering”
and violated his right toa fair trial. W conclude that there was
no error here because the prosecutor’s questions were intended to
under mi ne Hammoud’ s claimthat he supported only the humanitarian
ains of Hizballah and that he disagreed with the violent tactics
enpl oyed by Hizbal | ah.

C. Testinony Reqgardi ng Dual - Use Equi pnent

In his final challenge to his convictions, Hanmoud
asserts that the district court should not have allowed expert

testinony regardi ng t he possi bl e avi ati on applications of equi pnent
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pur chased in Canada by Said Harb and others, arguing that the sole
pur pose of such testinony was to “instill[] fear and prejudice in
a post-Septenber 11 jury.” Br. for Appellant Mohamad Y. Hammud at
112. We agree with the Governnent that this testinony was rel evant
to prove the “material support” conspiracy charged in Count 72 of
the indictnent and was not unfairly prejudicial.

The adm ssion of this testinony was not plain error.

VII. Blakely v. Washi ngton

W now turn to the issue that pronpted us to hear this
case en banc: the effect of Blakely on the federal sentencing
gui del i nes.'* The question we nust address is whether the rational e
of Blakely (and Apprendi before it) requires indictnment and a jury
finding, beyond a reasonable doubt, of facts that result in an
increase in the offense |evel and correspondi ng guideline range.
Little nore than a nonth after Bl akely was handed down, the federal
courts are already divided over this question. The Seventh and
Ninth Grcuits have ruled that Bl akely does inpact the guidelines.

See United States v. Aneline, 376 F.3d 967, 974 (9th Cr. 2004);

14 In the district court and on appeal, Hammoud argued t hat
under Apprendi v. New Jersey, 530 U S. 466 (2000), the facts
underlying the terrorism enhancenent and the anount of tax |oss
shoul d have been alleged in the indictnent and found by the jury
beyond a reasonabl e doubt. These clainms are now subsuned by
Hamoud’'s claim articulated in his supplenmental brief, that
Bl akely requires all facts that result in an increased offense
| evel to be charged in the indictnent and found by the jury beyond
a reasonabl e doubt. W therefore do not address them separately.
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United States v. Booker, 375 F.3d 508, 511 (7th Cr. 2004)

(“Blakely doonms the guidelines insofar as they require that

sent ences be based on facts found by a judge.”), cert. granted, 73

US LW 3073 (US. Aug. 2, 2004) (No. 04-104). In contrast, the
Fifth and Sixth Crcuits have held that Bl akely does not affect the

guidelines. See United States v. Koch, 2004 W. 1870438, at *1 (6th

Cr. Aug. 13, 2004) (en banc) (order affirm ng judgnent of the

district court) (“W hold ... that the decision of the U S. Suprene
Court in Blakely ... does not invalidate the appellant’s sentence

under the federal Sentencing CGuidelines.”); United States v.

Pineiro, 377 F.3d 464, 465-66 (5th Cr. 2004) (“Having considered
the Blakely decision, prior Suprenme Court cases, and our own
circuit precedent, we hold that Blakely does not extend to the
federal Guidelines ...."). The Second Circuit certified questions
regarding the application of Blakely to the guidelines to the

Suprenme Court, see United States v. Penaranda, 375 F.3d 238, 247

(2d CGr. 2004), but in the neantinme has declined to apply Bl akely

to the guidelines, see United States v. M ncey, 2004 W. 1794717, at

*3 (2d Cir. Aug. 12, 2004) (per curian. Q her circuits have
acknow edged t he potential inpact of Blakely on the guidelines but

have not directly addressed the question. See, e.g., United States

v. Duncan, 2004 W 1838020, at *3-*5 (11th Cr. Aug. 18, 2004)
(holding that any Bl akely error was not “plain” under plain error

standard of review); United States v. G anci, 378 F.3d 71, 107 (1st
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Cir. 2004) (deferring decision on sentencing issues pending
suppl enental briefing regardi ng Bl akely). And, on the day we heard
argunent in this case, the Suprene Court granted certiorari in two
cases involving Blakely and t he federal sentencing guidelines. See

United States v. Booker, 73 U.S.L.W 3073 (U. S. Aug. 2, 2004) ( No.

04-104); United States v. Fanfan, 73 U S.L.W 3073 (U S. Aug. 2,

2004) (No. 04-105). These cases are scheduled for argunent on
Cct ober 4, 2004.

On close exam nation of Blakely, we conclude that the
Suprenme Court sinply applied--and did not nodify--the rule
articulated in Apprendi. W have previously held that the rul e of
Apprendi does not affect the application of the guidelines. See
United States v. Kinter, 235 F.3d 192, 198-202 (4th G r. 2000).

Not hing in Blakely requires us to abandon our prior holding. W
therefore decline to apply the holding of Blakely to the
gui del i nes.

A. Bl akel y

1. Deterninate Sentencing in Washington State

All felonies in Wshington State are legislatively
classified as either A, B, or C felonies. See Wash. Rev. Code
8 9A 20.010(b) (wWestlaw 2004). For crimes commtted after July 1,
1984, Washington statutory law provides a naximm term of

I mprisonnment of life for Class A felonies, a nmaxi num sentence of
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ten years for Class B felonies, and a nmaxi mum sentence of five
years for Class Cfelonies. See id. § 9A 20.021(1) (Westlaw 2004).

In addition to the nmaxi mum penalties specified in the
felony classification statutes, the Washington State Sentencing
Ref orm Act of 1981 created a second | evel of statutory sentencing.
Under this system each crimnal offense is characterized according
toits seriousness level, ranging fromLevel | for relatively mnor
of fenses such as “malicious mschief 2" up to Level XVl for
“aggravated nmurder 1.” Wash. Rev. Code § 9. 94A. 515 (Westl aw 2004).
Al so, every convicted crimnal defendant is assigned an offender
score based largely on the defendant’s prior crimnal history.
See id. §8 9.94A. 525 (Westlaw 2004). The statute also sets forth a
sentencing grid that prescribes a mninum and maxi num sentence
based on t he of fense seriousness | evel and t he of fender score. See
id. § 9.94A.510 (Westlaw 2004).1s

The trial court must sentence the defendant within this
statutory sentencing range unless “there are substantial and
conpelling reasons justifying an exceptional sentence” above or
bel ow the prescribed range. [d. 8§ 9.94A 535 1 (Westlaw 2004).
Factual findings underlying an exceptional sentence are to be made
by the court, enploying a preponderance-of-the-evidence standard.

See Wash. Rev. Code § 9.94A. 530(2) (Westlaw 2004).

15 Drug offenses are sentenced pursuant to a separate
sentencing grid based on a three-level system of offense
seriousness. See id. 88 9.94A 517-.518 (Westl aw 2004).
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The calculations wunderlying the selection of the
sentencing range are reviewable on appeal, but the choice of a
particul ar sentence within the statutory range is not. See State

v. McCorkle, 973 P. 2d 461, 462 (Wash. 1999) (en banc). However, on

appeal froman exceptional sentence the review ng court will assess
the validity of, and the factual support for, the departure and
wi | | consi der whether the sentence i nposed i s excessive. See State
v. Halgren, 971 P.2d 512, 514-15 (Wash. 1999) (en banc).

The Washi ngton guidelines are |egislatively determ ned.
Washi ngt on St ate does have a sentenci ng gui delines comr ssion, but
its role is wholly advisory--the |egislature has never del egated
its authority to set sentencing policy. See Wash. Rev. Code
8 9.94A.850(2)(a)-(c) (Westl aw 2004); Davi d Boer ner & Roxanne Li eb,

Sent encing Reformin the & her Washi ngton, 28 Crinme & Just. 71, 83-

85 (2001) (noting that “the Wshington commission’s role was
advi sory fromthe beginning” and that “[t]he | egislature retained
its authority over sentencing, with the guidelines conm ssion
serving in an advisory capacity”); State of Wsh. Sentencing

Quidelines Commin, Powers and Duties of the Comm ssion, at

http://ww. sgc. wa. gov/ power sandduties. ht m (last visited Aug. 25,

2004) (stating that the statutory nmandate of the comm ssion is
limted to “[e]valuating and nonitoring adult and juvenile

sent enci ng policies and practices and reconmendi ng nodi fications to
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t he Governor and the Legi slature” and “[s]erving as a cl eari nghouse
and information center on adult and juvenile sentencing”).

2. The Decision in Bl akely

In Cctober 1998, Ral ph Howard Bl akely, Jr. accosted his
wife at their honme, binding her with duct tape and forcing her at
knife point toclinbinto a “coffin-Ilike plywod box” in the bed of

his pickup truck. State v. Blakely, 47 P.3d 149, 152 (Wash. C.

App. 2002). As he did so, he inportuned her to dism ss the divorce
suit and trust proceedi ngs she had instituted against him After
the couple’s son, Ral phy, arrived at the hone, Bl akely drove away
with his wife in the back of the truck. Blakely forced 13-year-old
Ral phy to follow in Ms. Blakely's car, threatening to harm
Ral phy’s nother if he did not conply. Ral phy escaped when the
fam |y stopped at a gas station; Blakely continued with his wife to
a friend s house in Montana. The friend subsequently called the
police, and Bl akely was arrested w t hout i ncident.

Bl akely pleaded guilty to one count of second degree
donesti c vi ol ence ki dnapi ng and one count of second degree donestic
vi ol ence assault. Under the felony classification system second
degree ki dnaping (commtted without a sexual notivation) is a d ass
B felony subject to a maxi numpenalty of ten years. See Wash. Rev.
Code 8 9A.40.030(3)(a) (Westlaw 2004). Under the Sentencing Reform
Act, second degree kidnaping is a level V offense; this |evel,

conbined with Bl akely's offender score, resulted in a statutory
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sentenci ng range of 49-53 nonths. Thus, according to Washi ngton
State law, the statutory maxi mum sentence was 53 nonths. The
prosecuti on recommended that Bl akely be sentenced at or near the
maxi num Instead, the trial court inposed an exceptional sentence
of 90 nonths based on its finding that Blakely had acted wth
del i berate cruelty and that he had comm tted donestic violence in
front of his son. See Wash. Rev. Code 8 9.94A 535(2)(a),
(2)(h)(ii) (Westlaw 2004).

After the state court of appeals affirmed and the state
suprene court denied discretionary review, the United States
Suprene Court granted certiorari and reversed, holding that the
exceptional sentence violated the constitutional principles

articulated in Apprendi. See Blakely, 124 S. ¢&. at 2536-38. The

Court began by noting the precise manner in which the sentencing
schene at issue in Apprendi had offended the Constitution: “the
j udge had i nposed a sentence greater than the nmaxi numhe coul d have
I nposed under state |law without the chall enged factual finding.”
Id. at 2537. The Court found the sane defect in Blakely’'s
sentence, noting that the trial court inposed an exceptional
sent ence because Bl akely had acted with deliberate cruelty--a fact
not admtted by Blakely in connection with his plea.

The Court rejected the State’s claimthat there was no
Apprendi  probl em because even the exceptional sentence was within

the ten-year maxi num applicable to Cass B fel onies:
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Qur precedents nake <clear ... that the
“statutory maxi nuni for Apprendi purposes is
t he maxi num sentence a judge nay i npose solely
on the basis of the facts reflected in the
jury verdict or admtted by the defendant. In
ot her words, the relevant “statutory maxi muni
is not the maxi numsentence a judge nay inpose
after finding additional facts, but the
maxi mum he may inpose w thout any additional
findi ngs.

Id. (citations omtted). The Court concluded that this “statutory
maxi mrunf was 53 nonths, the top of the statutory sentencing range,
because the sentenci ng judge coul d not exceed that maxi mum wi t hout
maki ng additional factual findings. See id. at 2538 (“Had the
judge inposed the 90-nonth sentence solely on the basis of the
pl ea, he woul d have been reversed.”). Therefore, the Court rul ed,
“[t]he ‘maxi num sentence’ is no nore 10 years here than it was 20
years in Apprendi (because that is what the judge could have

i nposed upon finding a hate crine) or death in Rng[_v. Arizona,

536 U. S. 584 (2002)] (because that is what the judge could have
i nposed upon finding an aggravator).” 1d. The Court also rejected
as “immterial” the State’s assertion that the sentence did not run
af oul of Apprendi because the |ist of aggravating factors in the
state sentencing guidelines isillustrative rather than exhaustive:
“Whet her the judge’'s authority to inpose an enhanced sentence
depends on finding a specified fact (as in Apprendi), one of
several specified facts (as in Ring), or any aggravating fact (as
here), it remains the case that the jury' s verdict al one does not

aut hori ze the sentence.” |d.
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B. Application of Blakely to the Guidelines

Shortly after Apprendi was decided, we held that it did

not affect the sentencing guidelines. See United States v. Kinter,

235 F.3d 192, 198-202 (4th Cir. 2000). Wile we acknow edged t hat
the argument for applying Apprendi to the guidelines was “not
W t hout support,” id. at 200, we ultimately concluded that the
claimfailed in light of the quintessentially judicial nature of
the tasks performed by the Sentencing Conmm ssion, see id. at 201
(“[T] he Comm ssion’s act of establishing sentencing ranges in the
Quidelines is categorically different fromthe | egislative act of
setting a maxi numpenalty in a substantive crimnal statute.”); id.
(“The Sentencing Cuidelines do not create crines. They nerely
guide the discretion of district courts in determ ning sentences
within a legislatively-determned range ...."). W now re-exan ne
this question in light of Blakely.

Blakely did not change--indeed, it reaffirnmed--the
guestion we nust ask in determ ning whether application of the
federal sentencing guidelines is subject to the rule of Apprendi:
When a defendant is to be sentenced pursuant to the guidelines,
what is the “prescribed statutory maxinunf? After Apprendi but
before Blakely, this and the other circuit courts of appeals had
unani nously concl uded that the maxi numthe defendant coul d receive
“if punished according to the facts reflected in the jury verdict

al one,” Apprendi, 530 U.S. at 483, was the maxi numpenalty provided
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inthe statute setting forth the of fense of conviction (or whatever
penalty statute was referenced by the statute setting forth the
of fense of conviction), not the top of the guideline sentencing

range mandated by those facts. See United States v. Reyes-

Echevarria, 345 F.3d 1, 6-7 (1st Cr. 2003); United States V.

Garcia, 240 F.3d 180, 182-84 (2d CGr. 2001); United States

<

Wllianms, 235 F.3d 858, 862-63 (3d Cir. 2000); United States v.

Doggett, 230 F.3d 160, 166 (5th Cr. 2000); United States V.

Law ence, 308 F.3d 623, 634-35 (6th Cr. 2002); United States

<

Knox, 301 F.3d 616, 620 (7th Gr. 2002); United States v. Walker,

324 F.3d 1032, 1041 (8th Cr.), cert. denied, 124 S. C. 247

(2003); United States v. Ochoa, 311 F.3d 1133, 1135-36 (9th Gr.

2002); United States v. Jackson, 240 F.3d 1245, 1249 (10th Grr.

2001); United States v. Harris, 244 F.3d 828, 829-30 (11th Grr.

2001); United States v. Fields, 251 F.3d 1041, 1043-44 (D.C. Cr.

2001) .

Bl akel y not only did not change the inquiry we nust nake,
it also adhered to the rule the Court had announced in Apprendi
““Oher than the fact of a prior conviction, any fact that
i ncreases the penalty for a crine beyond the prescribed statutory

maxi num nust be submitted to a jury, and proved beyond a reasonabl e

doubt.’” Blakely, 124 S. . at 2536 (quoting Apprendi, 530 U S
at 490, and explaining that “[t]his case requires us to apply the

rule we expressed in Apprendi” (enphasis added)). Therefore, in
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view of the fact that Blakely changed neither the question nor the
rule for answering the question, we nust determne what it is in
Bl akely that has pronpted sone courts to abandon the previously
hel d view that the rul e of Apprendi does not affect the guidelines.
We think the nost likely culprit is the broad |anguage
found in parts of Blakely, particularly the foll ow ng passage:

Qur precedents nake <clear ... that the
“statutory maxi nuni for Apprendi purposes is
t he maxi num sentence a judge may i npose solely
on the basis of the facts reflected in the
jury verdict or admitted by the defendant.
See Ring, supra, at 602 (“‘the maxi mum he
woul d receive if punished according to the
facts reflected in the jury verdict alone”
(quoting Apprendi, supra, at 483)); Harris v.
United States, 536 U S. 545, 563 (2002)
(plurality opinion) (sane); cf. Apprendi,
supra, at 488 (facts admitted by the
def endant) . In other words, the relevant
“statutory maxinmunf is not the nmaxinmum
sentence a judge may inpose after finding
additional facts, but the nmaximum he may
i mpose wi thout any additional findings. Wen
a judge inflicts punishnment that the jury’s
verdi ct al one does not allow, the jury has not
found all the facts “which the |aw nakes
essential to the punishnent,” Bishop, supra,
§ 87, at 55, and the judge exceeds his proper
authority.

Bl akely, 124 S. . at 2537 (parallel citations omtted).
In light of this |language, it is hardly surprising that

several courts have held that Blakely signals the dem se of the

gui del i nes. See, e.qg., Booker, 375 F.3d at 511. View ng the
above-quoted passage alone, and noting the quotation marks

surrounding the term “statutory maximum” it is not that far-
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fetched to conclude that the Court intended to enconpass withinits
hol di ng any situation in which a bindi ng maxi nrum -whet her statutory
or not--is increased by virtue of a judicial finding. | ndeed
Justices O Connor and Breyer expressed concern that the decisionin
Bl akely necessarily inplied the invalidity of inportant aspects of

the federal guidelines system See Blakely, 124 S. C. at 2550

(O Connor, J., dissenting) (“If the Wshington schene does not
conport with the Constitution, it is hard to imagi ne a guidelines
schene that would.”); id. at 2561 (Breyer, J., dissenting) (“Until
now, | woul d have thought the Court m ght have |limted Apprendi so
that its underlying principle would not undo sentencing reform
efforts. Today's case dispels that illusion.... Perhaps the Court
will distinguish the Federal Sentencing Guidelines, but | am
uncertain how ”).

We think that those courts which have held that the

Bl akely Court redefined the term*“statutory maxi num” see Booker,

375 F.3d at 514, have failed to account for the factual and | egal
context in which Blakely was decided. Under Apprendi, a jury
verdict or plea of guilty authorizes the sentencing judge to i npose
a sentence up to the legislatively prescribed maxi mumspecified in
the statute that sets forth the offense of conviction. See
Apprendi, 530 U S. at 482 (noting that “the judge's task in
sentencing is to determ ne, within fixed statutory or

constitutional limts, the type and extent of punishnment after the
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i ssue of guilt has been resolved” (alteration & internal quotation
marks omtted)). Bl akely required the Court to apply this
principle to a sentencing schene involving two legislatively

prescri bed statutory nmaxi numpenalties. See Blakely, 124 S. . at

2537 (describing the top of the sentencing range under the
Washi ngton State Sentencing Reform Act as a “statutory maxi nunt);
Booker, 375 F.3d at 518 (Easterbrook, G rcuit Judge, dissenting)
(“Blakely arose froma need to designate one of two statutes as the
‘“statutory nmaxinmum.”).

This wunderstanding of Blakely is consistent wth
Apprendi, in which the Court repeatedly used | anguage indicating

that jury protections cone into play when | eqgislatively prescribed

penalties are at issue.'® See Apprendi, 530 U S. at 481 (noting

history of judicial discretion to sentence “within the range
prescribed by statute” (enphasis omtted)); id. (observing that
“our periodic recognition of judges’ broad discretion in sentencing

has been regul arly acconpani ed by the qualification that that

di scretion was bound by the range of sentencing options prescribed

by the leqgislature” (enphasis added)); 1id. at 484 (noting

hei ght ened stigma that attaches when a defendant “faces puni shnent
beyond t hat provided by statute” (enphasis added)); id. at 487 n. 13

(limting MMIlan “to cases that do not involve the inposition of

16 A proper reading of Blakely also allows us to take the
Court at its word when it stated that it was “apply[ing]” the rule

of Apprendi, not nodifying it.
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a sentence nore severe than the statutory maxi num for the of fense
established by the jury’'s verdict” (enphasis added)); id. at 490
(“Oher than the fact of a prior conviction, any fact that

i ncreases the penalty for a crinme beyond the prescribed statutory

maxi mum nmust be submtted to a jury, and proved beyond a reasonabl e
doubt.” (enphasis added)). There is no reason to believe that this
explicit linking of Sixth Amendnent rights to |legislatively
prescribed penalties was ill-considered or accidental. Cf. Booker,

375 F. 3d at 518 (Easterbrook, Circuit Judge, dissenting) (“Wy did
the Justices deploy that phrase [‘statutory maxinmuni] in Apprend

and repeat it in Blakely (and quite a few ot her decisions)? Just
to get a chuckle at the expense of other judges who took them
seriously and thought that ‘statutory maxi numi m ght have sonet hi ng
to do with statutes? Wy wite ‘statutory maxinmum if you nean
“all circunstances that go into ascertaining the proper
sentence’ ?”).

Qur under st andi ng of Bl akely al so conports with the prior
gui del i nes deci sions of the Suprene Court. The Court has upheld
gui del i nes sentenci ng agai nst every constitutional challenge thus
far brought before it; a holding that Blakely renders inportant
aspects of guidelines sentencing unconstitutional woul d underm ne,

if not outright nullify, several of these decisions.?

1 United States v. Dunnigan, 507 U. S. 87, 92-96 (1993), in
which the Court held that the guidelines permt an obstruction of
justice enhancenent, see U S.S.G 8§ 3Cl.1, for perjury at trial, is
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We begin with Mstretta v. United States, 488 U. S. 361

(1989), in which the Suprenme Court upheld the constitutionality of
the guidelines against nondel egation and separation of powers
chal | enges. Characterizing the guidelines as “Congress’ consi dered
schene for resolving the seem ngly intractabl e dil emma of excessive
disparity in crimnal sentencing,” id. at 384, the Court concl uded

t hat Congress’ establishment of the Sentencing Conm ssion did not

not one of these cases. Dunnigan concerned primarily a question of
gui delines construction, and so it is not irreconcilable wth any

readi ng of Bl akely. However, it is worth noting that Dunnigan
conflicts with Blakely in one respect. Justice O Connor expressed

concern in her Blakely dissent that extension of Apprendi to
determ nate sentencing systenms would render such systens
unwor kabl e, in part because sone facts--such as perjury at trial--
cannot be discovered intinme to be included in the indictnent. See
Bl akely, 124 S. . at 2546 (O Connor, J., dissenting). The
majority disparaged this concern, stating, “Wiwy perjury during
trial should be grounds for a judicial sentence enhancenent on the
underlyi ng of fense, rather than an entirely separate of fense to be
found by a jury beyond a reasonable doubt (as it has been for
centuries), isunclear.” 1d. at 2539 n.11 (citation om tted). But,
the Court had al ready answered that question in Dunni gan:

[ T]he enhancenent is nore than a nere
surrogate for a perjury prosecution. I t
furthers legitimte sentencing goals relating
to the principal crine, including the goals of
retribution and incapacitation. It is
rational for a sentencing authority to
concl ude that a defendant who conmits a crine
and then perjures herself in an unlaw ul
attenpt to avoid responsibility is nore
threatening to society and | ess deserving of
| eni ency than a defendant who does not so defy
the trial process.

Dunni gan, 507 U.S. at 97 (citations omtted).
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viol ate separation of powers principles, see id. at 380-411. O

particul ar rel evance here, the Court noted that

Al t hough the Guidelines are intended to have
substantive effects on public behavior ...,
they do not bind or regulate the primary
conduct of the public or vest in the Judicial
Branch the leqgislative responsibility for
est abl i shing m ni rumand maxi nrumpenalties for
every crinme. They do no nore than fetter the
di scretion of sentencing judges to do what
they have done for generati ons--i npose
sentences within the broad limts established
by Congress.

Id. at 396 (enphasis added). Mstretta thus nakes clear that the
gui delines do collectively what federal district judges previously
did individually--select a sentence within the range of penalties

specified by Congress. See Kinter, 235 F.3d at 201 (“[T]he

Comm ssion’s act of establishing sentencing ranges in the
GQuidelines is categorically different fromthe |egislative act of
setting a nmaxi num penalty in a substantive crimnal statute.”).
In short, the Mstretta Court rejected a constitutional
challenge to the guidelines on the basis that the Sentencing
Comm ssion perforns not a legislative function, but a judicial one.
Application of Blakely to the guidelines, however, necessarily
woul d require a conclusion that the Sentenci ng Comm ssi on perforns
not a judicial function, but a legislative one. This is so because
Bl akely applies to the guidelines only if the Blakely Court
redefined the term “statutory maximunf to include any fact that

I ncreases a defendant’s potential sentence--regardless of its
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status as a statute or regul ati on and regardl ess of its provenance.
Under such a definition of “statutory maxinmum” the Conm ssion
perforns a legislative function in contravention of Mstretta.?®
A simlar probl emappears when we consi der other Suprene
Court decisions addressing the gquidelines. One such case is

Edwards v. United States, 523 U S 511 (1998). The Edwards

defendants were charged wth a drug-trafficking conspiracy
i nvol vi ng cocai ne and cocai ne base (“crack”). See id. at 512-13.
The district court instructed the jury that it nmust find that the
def endants’ conduct involved crack or cocaine, and the jury
returned a general verdict of guilty. See id. at 513. The court
t hen determ ned t hat t he defendants’ rel evant conduct invol ved both
forms of cocaine and premsed its guidelines conputations on this
fi ndi ng. See id. A unani nous Suprene Court upheld these
conmput ations, noting that “[t] he Sentenci ng Gui deli nes instruct the
judge in a case like this one to determ ne both the anpbunt and the
ki nd of controlled substances for which a defendant shoul d be held

accountable.” 1d. at 513-14 (internal quotation nmarks omtted).

18 In this vein, we note that Congress certainly did not
view the function of the Sentencing Conmi ssion as a |egislative
one. The legislative history of the Sentencing ReformAct is clear
that the function of the guidelines is to channel judicial
di scretion within the range of statutory penalties established by

Congr ess. See, e.qg., S. Rep. No. 98-225, at 51 (1983) (“The
definition of maximum prison ternms [under the Sentencing Reform
Act] does not alter existing statutory naxinuns: the existing
Feder al statutes still determne the maxinum terns of

i mprisonment.”), reprinted in 1984 U S.C. C. A N 3182, 3234.
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The Court rejected the defendants’ <claim that the
district court was required by the Constitution or the rel evant
statute to presune that the jury found that the conspiracy invol ved
only cocai ne, reasoning that such a presunption would have little
ef fect because the district court would still be required to i npose
a sentence based on all relevant conduct, including conduct found
by the judge but not the jury. See id. at 514. The Court added,
“[Pletitioners’ statutory and constitutional clains would nake a
difference if it were possible to argue, say, that the sentences

i nposed exceeded the maxinmum that the statutes permt for a

cocai ne-only conspiracy.” ld. at 515. This was not the case
however, because “the sentences inposed ... were wthin the
statutory limts applicable to a cocaine-only conspiracy.” |d.

In short, the Court concluded in Edwards that the
district court was required by the guidelines to go beyond the
“facts found by the jury” and determne for itself the type and
quantity of drugs involved in the offense, and it rejected any

possi bl e constitutional challenge to this schene precisely because

the sentence inposed--based, as it was, on judicial findings of
fact--was not nore than the legislatively prescribed statutory
maxi mum aut hori zed by the finding of guilt by the jury. Edwards is
entirely consistent with the rule adopted in Apprendi, which
requires a jury finding for facts that establish the naximm

potential statutory penalty. See Apprendi, 530 U S. at 487 n.13
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(explaining that Apprendi rule applies to “the inposition of a
sentence nore severe than the statutory maxi num for the offense
established by the jury's verdict”). Edwards is also consistent

wi th our understanding of Blakely, i.e., that in Blakely the Court

sinply applied the rule of Apprendi to a new set of facts. |If one
understands Blakely as having broadened the definition of
“statutory nmaxi mum” however, Edwards is no nore. Under a supposed
Bl akely “redefinition” of statutory maximum the Court could not
have brushed asi de the constitutional question presented i n Edwards
sinply by stating that the findings made by the district court did
not cause the sentence to exceed “the maxinmum that the statutes
permt for a cocaine-only conspiracy.” Edwards, 523 U S. at 515.
To the contrary, under the asserted Blakely redefinition of
“statutory maximum”® the Edwards Court would have faced a
substantial constitutional question because the findings nade by
the district court regarding drug type and quantity would have
i ncreased the statutory nmaxi mum thereby creating a right to jury
findi ngs on those questions.

W nust also be mndful of the effect of an incorrect

readi ng of Blakely on United States v. Watts, 519 U. S. 148 (1997)

(per curiam. In Watts, the Suprenme Court thought it so obvious
that judges could consider acquitted conduct in sentencing a
def endant under the guidelines, see id. at 157, that the case was

deci ded wi t hout oral argunent despite Watts’ claimthat such arule
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posed constitutional problenms under the Doubl e Jeopardy C ause, the
Due Process C ause, and the Sixth Armendnent, see Respondent Watts’

Brief in Qpposition, United States v. Watts, 519 U S. 148 (1997)

(No. 95-1906), 1996 W. 33413758, at *9-*13.

The sentence challenged in Watts was based in part on
acquitted conduct, i.e., factual allegations that the jury
determ ned had not been proven beyond a reasonabl e doubt. The
Court neverthel ess upheld this sentence, noting the | ower standard
of proof applicable to sentencing proceedings and reiterating its

previ ous hol ding that “application of the preponderance standard at

sentencing generally satisfies due process.” MWatts, 519 U S. at
156 (citing MM llan v. Pennsylvania, 477 US. 79 (1986)). | f
Blakely redefined the term *“statutory rmaxinum”’ however,

consideration of acquitted conduct in establishing the guideline
range woul d vi ol ate the Due Process O ause preci sely because of the
| ower standard of proof.

In summary, we conclude that the fundanmental question
under Apprendi and Blakely is not sinply whether judicial fact
finding increases a defendant’s sentence relative to the sentence
that woul d otherwi se be inposed. Such a reading of these cases
fails to take into account the context in which they were deci ded- -
a context which included the prior statenents of the Suprene Court
regardi ng the federal sentencing guidelines and Congress’ intent in

enacti ng the Sent enci ng Ref ormAct --and t hus ni sapprehends the rul e
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they inpose. |In fact, the pertinent question is whether a judicial
factual finding has increased the defendant’s sentence beyond what

the |l eqgislature has authorized as the consequence of a conviction

or guilty plea. There is thus a very real difference between
federal statutes (which define crimes and set forth statutory
penalty ranges, a legislative function) and the federal sentencing
gui delines (which channel judicial discretion in selecting a
penalty within the range authorized by Congress, a judicial
function). We therefore conclude that Blakely, 1ike Apprendi
before it, does not affect the operation of the federal sentencing
gui del i nes.

C. Instructions to the District Courts

We previously instructed district courts within the
Fourth Crcuit to continue sentenci ng defendants in accordance with

the guidelines, as was the practice before Blakely. See Hammopud,

2004 W 1730309, at *1. We further recommended that those courts
announce, at the tinme of sentencing, a sentence pursuant to 18
US CA 8§ 3553(a) (Wst 2000 & Supp. 2004), treating the
gui del i nes as advi sory only.

W believe that announcing--not inposing--a non-
gui delines sentence at the time of sentencing will serve judicial

econony in the event that the Suprene Court concludes that Bl akely
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significantly inpacts guidelines sentencing.! The announcenent of
a non-guidelines sentence may require the district court to
consi der issues not generally pertinent in guidelines sentencing,
thereby requiring the investnent of additional tinme at the
sentencing hearing. |If the Suprenme Court does not apply Blakely to
the guidelines, this wll be wasted effort. If the Court does
apply Blakely to the guidelines, however, the district court and
the parties will have nade at | east substantial progress toward the
determ nation of a non-guidelines sentence, at a time when the
facts and circunstances were clearly in mnd. Wile a new hearing
may have to be convened in order to inpose the previously
deternmi ned and announced non-guidelines sentence, we anticipate
that the district court and the parties will need to spend far | ess
time preparing because the issues will already have been resol ved.
W therefore continue to recommend that district courts within the

Fourth GCircuit announce, at the tinme of inposing a guidelines

19 At least one district court within our jurisdiction has
i ndi cat ed confusi on about our reconmendation. See United States v.
Johnson, No. 6:04-00042, slip op. at 2-3 (S.D. W Va. Aug. 13
2004). W enphasize that our recommendation is not intended to
i mport uncertainty into the sentencing process through the
i mposition of nultiple sentences. Under our prior order, district
courts must inpose a guidelines sentence which, absent a contrary
direction from the Suprenme Court, the defendant wll serve.
However, we cannot ignore the possibility that the Suprenme Court
will apply Blakely to the guidelines, and for the reasons stated in
the text of this opinion, we believe it will serve the interests of
judicial econony for a non-guidelines sentence to be deternined at
the tinme of the sentencing hearing.
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sentence, a sentence pursuant to 18 U S.C A § 3553(a), treating

t he gui delines as advisory only.

VIIl. Sentencing |ssues

Havi ng determ ned that Bl akely does not affect Hanmoud’ s
sentence, we now consider the remainder of his challenges to his
sentence. Hammoud chal | enges several rulings nade by the district
court during sentencing. The nost significant of these clains
concerns the application of the terrori smenhancenent, see U S. S. G
8§ 3A1.4. Hammud’' s remai ning sentencing clainms my be di sposed of
nore briefly.

A. Terrorism Enhancenent

Section 3Al. 4 applies “[i]f the offense is a felony that
involved, or was intended to pronote, a federal crime of
terrorism” The term “federal crinme of terrorisni is defined as
comm ssion of an enunerated felony--including providing materi al
support to a designated FTOin violation of 18 U S.C. A 8§ 2339B--
that “is calculated to influence or affect the conduct of
governnment by intimdation or coercion, or to retaliate against
governnment conduct.” 18 U S.C. A 8 2332b(g)(5) (West 2000 & Supp.
2004); see U.S.S.G § 3Al1.4, coment. (n.1).

1. Standard of Proof

Hanmoud argues that the preponderance standard that
general ly governs in sentencing proceedi ngs should not apply here

because 8 3A1.4 is “a tail which wags the dog of the substantive
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offense,” McMIlan v. Pennsylvania, 477 US. 79, 88 (1986), and

t heref ore nust be proved at | east by cl ear and convi nci ng evi dence.
Because Hammud did not raise this claimin the district court (he
i nstead asserted that the facts underlying the enhancenent had to
be found by a jury beyond a reasonabl e doubt under Apprendi), we
review for plain error. As noted previously, the plain error
standard requi res Hammoud to denonstrate that there was error that
was plain and affected his substantial rights; we nust then
determ ne that the exercise of our discretion to correct the error
is necessary to protect the integrity of judicial proceedings. For
the reasons set forth below, we conclude that any error was not
pl ai n.

In MM Ilan, the Suprene Court noted that due process is
generally satisfied when sentencing factors are proved by a
preponderance of the evidence; the Court rejected a claimthat a
factor requiring inposition of a mandat ory ni ni mum sent ence shoul d
be subject to a higher standard of proof. See id. at 91-92. In
reaching this conclusion, the court noted that the statutory
mandatory mninmum at issue there--for visible possession of a
firearm-“operates solely to Ilimt the sentencing court’s
discretion in selecting a penalty wthin the range already
avai lable to it without the special finding of visible possession”

and that “[t]he statute gives no i npression of having been tail ored
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to permt the visible possession finding to be a tail which wags
t he dog of the substantive offense.” |[d. at 88.

Wil e this court has taken the | anguage of McM Il an as an
i ndi cation that the Due Process Cl ause i nposes sone |limtations on
t he use of sentencing factors proven only by a preponderance of the
evi dence, we have never defined those limts and have never
declared a sentence invalid on the basis that a sentencing factor
was established by an inadequate standard of proof. See, e.q.,

United States v. Montgonery, 262 F.3d 233, 249-50 (4th Cir. 2001)

(stating that “[p]roof by a preponderance of evidence is sufficient
as long as the enhancenent is not a tail that wags the dog of the
subst antive offense”; not deciding whether the district court was
required to apply a heightened standard, as it had nade the
relevant finding by clear and convincing evidence “[i]n an
abundance of caution” (internal quotation marks onmitted)); United

States v. Fenner, 147 F.3d 360, 366-67 (4th Cr. 1998) (stating

that “sonetinmes the prosecution nust bear the burden of proving
beyond a reasonabl e doubt facts bearing upon sentencing” but noting
that such circunstances had not been defi ned).

The Sixth Circuit has held--in a case involving the

§ 3Al.4 enhancenent--that it is never necessary to apply a

hei ght ened standard of proof to a sentencing factor. See United

States v. Graham 275 F.3d 490, 517 n.19 (6th Cr. 2001). The

court reasoned that
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The McM Il lan Court’s apparent concern was not
whet her the sentencing factor’s effect on the
ultimate sentence was significant, but whet her
it was appropriately characterized as guiding
the court’s discretion in punishing the
defendant for the crinme for which he was
convi ct ed. As long as a sentencing factor
does not alter the statutory range of
penal ti es faced by the defendant for the crine
of which he was convicted, McMIllan pernits
the factor to be found by preponderance of the
evi dence.

1d. In contrast, the Ninth Circuit has inposed a heightened

standard of proof in a nunber of cases. See, e.qg., United States

v. Jordan, 256 F.3d 922, 927-28 (9th Cir. 2001) (noting that court
has applied hei ghtened standard of proof for seven-|evel and ni ne-
| evel enhancenents and articulating “totality of the circunstances”
test for determ ning whether heightened standard should apply
(internal quotation marks omtted)). And, the Third Crcuit has
required application of the clear and convincing standard to
factual findings underlying an upward departure that increased the

defendant’ s sentence from30 nonths to 30 years. See United States

v. Kikunmura, 918 F.2d 1084, 1100-1102 (3d G r. 1990).

In the absence of a binding decision fromthis court or
the Supreme Court, and in view of the conflicting views of the
other circuits, we conclude that any error in the standard of proof

applied by the district court was not plain. See United States v.

Neal , 101 F.3d 993, 998 (4th G r. 1996).
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2. Application of the Enhancenent

Hanmoud raises two additional arguments regarding the
terrori smenhancenent. First, Hammoud contends that the district
court should have applied US. S.G 8§ 2M.3--the guideline
specifically applicable to violations of 8§ 2339B--rather than
8§ 3A1.4. Even assuming that the district court shoul d have appli ed
8§ 2Mb. 3,2° there was no error

Setting 8 2Mb.3 aside for the nonent, it is clear that
the terrori sm enhancenent may be inposed on a defendant who has
been convicted of providing material support to a designated FTO
Section 3Al1.4 applies “[i]f the offense is a felony that involved

a federal crinme of terrorism” [1d. § 3Al.4(a). As the Sixth
Crcuit has noted, “[t]he word ‘involved occurs frequently
t hroughout the Guidelines, both in the substantive provisions and
in the comentary, and is typically enployed to nean ‘included.’”
G aham 275 F.3d at 516. W therefore think it is reasonable to
understand 8 3Al1.4 as applying to a circunstance such as this one,

i n which one of the counts of convictionis alleged to be a federal

20 Section 2Mb.3 first appeared in the 2002 Guidelines
Manual , after Hanmoud conmitted his violations of § 2339B (which
were conpl eted in 2000). Because application of 8 2Mb. 3 woul d have
resulted in a higher base offense level, the district court
arguably shoul d have applied the 2000 version of the Guidelines
Manual . See U.S.S.G § 1B1.11(b)(1); Elliott v. United States, 332
F.3d 753, 767 n.12 (4th Cr. 2003).

W note that the PSR indicates that the 2002 nanual was
applied. Hammoud does not challenge the application of the 2002
gui del i nes manual .
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crime of terrorism See id. (concluding that 8§ 3A1.4 applies when
the defendant has commtted a federal crine of terrorism
Violation of 8 2339B is one of the crines enunerated in the
definition of “federal crinme of terrorism?” Therefore--still
setting 8 2M.3 aside nonentarily--a defendant who has been
convicted of providing material support to an FTO may be subject to
t he enhancenent if the evidence establishes that he provided such
support with the intent to i nfluence or coerce governnment conduct.

Having determ ned that the terrorism enhancenent woul d
apply to Hamoud if 8 2Mb.3 did not exist, we now turn to the
question of whether the existence of 8 2Mb. 3 changes our anal ysi s.
W conclude that it does not. As best we can discern from his
rat her conclusory argunent, Hammoud’'s concern is that application
of both 8 2Mb.3 and 8 3A1.4 would constitute double counting, and
therefore a district court could apply one or the other, but not
both. W disagree.

Doubl e counting under the guidelines occurs “when a
provision of the Guidelines is applied to increase punishnent on
the basis of a consideration that has been accounted for by

application of another Cuideline provision.” United States V.

Reevey, 364 F.3d 151, 158 (4th Cr. 2004). Doubl e counting is
perm ssi bl e unl ess the gui delines expressly prohibit it in a given
circunstance. See id. Thus, “[a]n adjustnent that clearly applies

to the conduct of an offense nust be i nposed unl ess the CGuidelines
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expressly exclude its applicability.” United States v. WIlians,

954 F.2d 204, 207 (4th Cr. 1992). Nothing in either 8 2Mb.3 or in
8 3Al.4 prohibits the application of both provisions. Hamoud' s
doubl e counting claimtherefore fails.

Hanmoud al so mai ntai ns that the evi dence does not support
application of the terrorism enhancenent. We di sagree. The
evi dence presented at trial established that Hanmmoud had cl ose
connections with Hizballah officials, including its spiritual
| eader and a senior mlitary commander. O her evidence--including
Hammoud’ s own testinony--indicated that Hanmmoud was wel | aware of
H zballah’s terrorist activities and goals and that he personally
supported this aspect of Hizballah. In short, the evidence
presented at trial was sufficient to establish that Hamoud
provi ded materi al support to Hizballah with the intent to i nfluence
or coerce governnment conduct.

B. Sophisticated Money Launderi ng

The noney | aundering gui deline provides for a two-1|evel
enhancenent if the defendant is convicted of violating 18 U S.C A
§ 1956 and “the offense involved sophisticated noney | aundering.”
US S G § 2S1.1(b)(3). The commentary provides that
“‘sophisticated laundering’” mneans conplex or intricate offense

conduct pertaining to the execution or conceal nent” of the of fense,

and “typically involves the use of” fictitious entities, shell
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corporations, “layering” of transactions, or offshore accounts.
Id. §8 2S1.1, coment. (n.5(A)).

Here, the district court found that Hammoud and his
coconspirators enployed fictitious entities and shell corporations
in the course of laundering the proceeds from the cigarette
smuggl ing operation. This finding is not clearly erroneous, and
t herefore the enhancenent was properly appli ed.

C. (Oobstruction of Justice

Fi nal | y, Hammoud chal | enges appl i cati on of an enhancenent
for obstruction of justice, see U S S .G § 3Cl.1, that was based
upon his testinony at trial. An obstruction of justice enhancenent
based on perjured trial testinony is proper when “t he def endant
(1) gave false testinony; (2) concerning a material matter; (3)
with the willful intent to deceive (rather than as a result of

confusion, mstake, or faulty menory).” United States v. Quinn

359 F.3d 666, 681 (4th Cr. 2004) (internal quotation marks
omtted). Here, count 78 charged Hammoud with giving $3,500 to
H zbal | ah; as part of its case, the Governnent introduced into
evi dence the receipt for this donation. Hammoud, however, denied
ever having donated any noney to Hizballah. Under these

ci rcunst ances, application of the enhancenent was not clear error.
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| X.  Concl usion
For the reasons set forth above, we reject each of
Hammoud’ s chal | enges to his convictions and sentence. W therefore

affirmthe judgnment of the district court inits entirety.

AFFI RVED
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W LKINSON, Circuit Judge, concurring:
The United States Sentencing Quidelines are constitutional.

To invalidate the Quidelines as presently applied, the federa
judiciary would have to seize a sizable chunk of 1legislative
territory. Wile | acknow edge the view that invalidation of the
Guidelines would mark a great denocratic devel opnent, | regard
their evisceration as an unwarranted accretion of power by the
federal courts.

The great drawback of applying Blakely v. Washington, 124 S.

Ct. 2531 (2004), to the Sentencing Guidelines is that in doing so
the federal courts would performa |l egislative function. It is and
al ways has been the prerogative of the |egislature to define the
el enments of a crimnal offense. |In denom nating those sentencing
factors which nmust now be treated as el enents and found by a jury,
the courts arrogate to thenselves the nost basic of |egislative
tasks. | do not think the judiciary can | egislate the el ements of
a crimnal offense wthout bending the Constitution beyond
recogni zabl e shape.

An element of a crine nust be found by a jury as a
precondition to guilt. It is what a jury nust establish in order
to convict a defendant of the charged of fense. Sentencing factors
are not elenments. Wen a fact is not necessary for conviction of

an of fense -- an offense passed into | aw by Congress -- that fact
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becones a “factor” because it cannot by definition be an “el enent.”
If the judiciary is nowto announce that sentencing factors nust be
found as el enents beyond a reasonabl e doubt, that badly skews the
bal ance that Congress has historically been able to strike between
gui |t and puni shnent.

O course, it will be said that if Blakely extends to the
Quidelines, the judiciary is not in reality creating el enents of
new offenses, and juries in reality are sinply finding facts as
t hey have always done. This, however, ignores the substance of
what is taking place. Wien a jury is required to find a fact
beyond a reasonable doubt, it is fulfilling precisely the sanme
function that the legislature historically has mandated for it in
determining the guilt of a legislatively prescribed offense. And

when the judiciary requires juries to do that which the | egislature

has historically had exclusive power to direct themto do, judges
have assuned the | awraker’s rol e.

Pretending otherwise would draw us into a constitutional
di | emma. | f what the Supreme Court and Courts of Appeals have
al ways understood to be factors are now understood to be el enents,
our problens are larger than we realize. Mstretta held that the
GQuidelines “do not bind or regulate the primary conduct of the
public or wvest in the Judicial Branch the legislative
responsibility for establishing m ninum and maxi num penalties for

every crinme. They do no nore than fetter the discretion of
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sent enci ng j udges to do what t hey have done for

generations -- inpose sentences withinthe broad limts established
by Congress.” Mstretta v. United States, 488 U S. 361, 396
(1989).

If, all along, the Sentencing Conm ssion, in contravention of
Mstretta, was actually creating elenments, then it was also
creating dozens and hundreds of new offenses. |f the judiciary
suddenly can say that juries nust find all the facts that attach to
t hese of fenses, then judges have assi gned t hensel ves the enterprise
of creating and defining crines. But creating elenents and
defining offenses is a purely legislative power; offenses created
within the judicial branch are void because they were not
aut hori zed by the |aw naking procedure our Constitution allows,
that of Article I, Section 7. |Installing judges, not Congress, as
arbiters of the necessary el enents of any given offense is hardly
what the Sixth Anendnent and the nature of our denocracy allow, |et
al one demand.

Sonme may argue that separation of powers is not inplicated
because the power to create elenents is a del egable function. |
di sagree. The power of legislatures to define crimes and to set
ranges of punishnent is no small thing. Criminal lawis the basic
bul wark of public safety in our country, and it makes sense that
the formul ati on of offenses would be left in turn to the people’s

representatives. To apply Blakely to the Quidelines essentially
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severs the connection between public protection and popular
gover nance. Put plainly, it erodes the legislature's
constitutional prerogative to pass crimnal laws to protect the
Ameri can peopl e.

Since Blakely, the air has been filled with anticipation of
the invalidation of the Guidelines. There has been no shortage of
suggestions for legislative “fixes” whereby Congress m ght reclaim
its authority to define crimes and set paraneters of punishnent.
Whet her those new sentencing regines would be nobre opaque or
draconi an than the present system is unclear. Whet her any new
regi me woul d pass constitutional nuster is itself uncertain. At a
mnimum it wll take nore nonths of confusion and years of
litigation to find out. The hard truth is that none of us can
envision the future or forecast the shape of a post-Cuidelines
wor | d.

We live, however, in a constitutional present. Congress has
proclainmed, inthe United States Code, what the el enents of a crine
are. It has instructed the courts to ensure through the Gui delines
that the exercise of sentencing discretion is evenhanded, fair,
non-di scrim natory, and predictable. See Sentencing Reform Act of
1984, 28 U.S.C. § 991(b)(1)(B) (2000). What Congress -- the nost
denocratic of the branches -- did not do was authorize the bench to
create additional elements onits owm. Nor couldit, as Mstretta

t eaches. Yet some now nmaintain that the denocratic features of
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jury deliberation require judges to start legislating and to push
Congr ess asi de.

| think such a result antithetical to our denobcracy,
regardless of how it is spun. Contrary to the dissent’s
representations, | do not in any sense argue that Apprendi “got it
wrong.” Post at _  n.4. To the contrary, | argue that

i nvalidation of the Guidelines is in no sense required by Suprene

Court precedent. Apprendi v. New Jersey, 530 U.S. 466 (2000), R ng

v. Arizona, 536 U S. 584 (2002), and nost recently Blakely, have

not required the courts to legislate from the bench.” [In each

My good col |l eague in dissent says that “[t]he Suprene
Court has spoken.” Post at _ . Mre specifically, she argues that
the question of whether courts are inpermssibly creating
| egi sl ati ve of fense el ements is foreclosed. To the contrary, this
issue is at the center of the entire Quidelines debate.

First, if the issue were forecl osed, why did the Suprene Court
in Blakely take the trouble to state explicitly that its holding
did not extend to the Guidelines? See Blakely, 124 S. C. at 2538
n.9. The Court will not reach out to deci de unpresented questions,
but neither wll it purposefully sow confusion by expressing
agnosticism about a proposition not in doubt. Second, if the
ability of courts to create offense elenents is so plain, why has
the Court not overruled Edwards v. United States, 523 U S. 511
(1998); United States v. Watts, 519 U. S. 148 (1997)(per curian
Wtte v. United States, 515 U. S. 389 (1995); or Stinson v. United
States, 508 U.S. 36 (1993)? In each case it allowed judges to find
sent enci ng enhancenents under the preponderance standard. Third,
if the issue is foreclosed, why was the Iinchpin of the argunent in
Apprendi, Ring, and Blakely tied to the question of whether a fact
caused a sentence to exceed the statutory maximum -- an inquiry
which by its nature respects the division of legislative and
judicial authority? Finally, if this fundanmental argunent is so
forecl osed, one is left to wonder how nine nenbers of this court,
unani nous panels of the Fifth and Eleventh Grcuits, and the en
banc Sixth Grcuit, have found the Sentencing GCuidelines
constitutional in light of Blakely. See United States v. Reese,
2004 W 1946076 (11th Cir. Sept. 2, 2004); United States v. Koch,
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case, the Court held that any fact which increases a statutory
maxi mum nust be found by a jury. |In each case, the Court keyed the
anal ysis to the statutory maxi num thus operating explicitly within
the framework that the | egislature had inposed. But if any facts
that increase a sentence without reference or regard to the
statutory paraneters nmust be found by a jury, then |l egislatures are
no longer the creators of crimnal |aw and judges no |onger the
instrunents of gui ded sentencing discretion. The Apprendi |ine of

cases sought to prevent judges from assuming the |egislative

2004 WL 1899930 (6th Cr. Aug. 26, 2004)(en banc); United States v.
Pineiro, 377 F.3d 464 (5th Cr. 2004). And if “controlling
precedent” is so clear that failure to see it is “surprising,” how
much nore surprising it nust be that the Second Circuit,
unani nously and en banc, certified the question to the Suprene
Court, for the first tinme since 1981, because this was not an i ssue
where “doctrinal uncertainty nay be tolerated.” United States v.
Penaranda, 375 F.3d 238, 245 (2d. Cr. 2004) (en banc). If the
guestion of whether Blakely requires us to treat factors and
el ements the sane was so cl ear, why has the Suprene Court expedited
cases for argunent on the first day of its Termto answer it?

| do, however, appreciate that my col | eague accepts ny central
critique of applying Blakely to the Guidelines -- nanely that to do

so is to convert factors into elements. See post at n.4
(“treating ‘sentencing factors’ that nandate enhancenent of a
sentence as ‘elenents’ is exactly what” precedent requires). M

col |l eague neglects to nention any reason why such a course is
justifiable.

Whet her the Sixth Amendnent requires juries to find npst
sentence enhancing facts is integrally tied to the question of
whet her our constitutional structure reserves to | egislatures al one
the power to crimnalize behavior. Indeed, the Sixth Amendnent
i ssue cannot be resolved w thout asking whether the creation of
non-1| egi slative elenents comuandeers the core constitutiona

function of a coordi nat e br anch. Such j udi ci al
al cheny -- converting legislative into judicial power -- is not
justifiable. Creating elenents is what |egislatures, and only

| egi sl atures, can do.
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prerogative; Hammoud now asks judges to assunme that very sane
prerogative. To accept his invitation is to tranple on the
denocratic foundations of our constitutional order.

Si xth Amendnent rights are precious. Hanmoud’ s were fully
protected -- a jury of his peers convicted him of no fewer than
fourteen statutory offenses. But the particular Sixth Arendnent
right pressed after Blakely is novel and evolving; the denocratic
liberties at risk are ancient ones. The assignnent to juries of
all factual findings that may affect a sentence will doubtless be
advertised as a great denocratic developnment. In ny judgnent, it
is profoundly anti-denocratic because the | east accountabl e branch

has clained for itself a power historically entrusted to the

peopl e’ s representatives. Because the opinion for the court
refuses to assunme powers that cannot be assunmed, | am pleased to
concur.
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SHEDD, Circuit Judge, concurring:

| fully concur in Parts |-Vl and VI1I of the nmajority opinion.
Concerning Part VII, the najority correctly franes the i ssue before
us as “whether the rationale of Blakely (and Apprendi before it)
requires indictnment and a jury finding, beyond a reasonabl e doubt,
of facts that result in an increase in the offense |level and

correspondi ng gui deline range.” Ante at 48. Bl akely and Apprendi,

of course, do not involve the constitutionality of the guidelines.
As the majority points out, however, the Suprene Court has spoken
on the constitutionality of the guidelines in differing contexts on
several occasions, and it has consistently upheld the guidelines.
Al though “this line of authority by itself suggests that a |ower
court should be skeptical about concluding that Blakely's
invalidation of a state-sentencing schenme suddenly doons” the

guidelines, United States v. Koch, ~ F.3d __, 2004 Wstlaw

1899930, at *3 (6th CGr. Aug. 26, 2004) (en banc), we would
certainly be at liberty to apply the rationale of Blakely and
Apprendi to the guidelines unless one of the Court’s guidelines
cases directly controls the issue presented to us.

| believe Edwards v. United States, 523 U S. 511 (1998), is

that case. In Edwards, the Suprenme Court was presented with, and
necessarily rejected, a Sixth Anmendnent (anobng other issues)
chal |l enge to a sentenci ng enhancenent based on judge-mde factua

findi ngs. See Koch, 2004 Westlaw at **3-4; United States V.
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Booker, 375 F.3d 508, 516-17 (7th GCr.) (Easterbrook, J.,

di ssenting), cert. granted, 73 U S.L.W 3073 (U.S. Aug. 2, 2004).

As the Sixth Grcuit noted, Edwards “gave the back of the hand to
t he ki nd of chall enge raised here.” Koch, at *3. Although Edwards
predates Apprendi and Blakely, the Court gave no indication in
ei ther of those cases that Edwards is no |l onger valid. |ndeed, the

Court in Apprendi explicitly reaffirmed Edwards. See Apprendi, 530

US at 497 n.21 (“The Quidelines are, of course, not before the

Court. W therefore express no view on the subject beyond what
this Court has already held. See, e.qg., Edwards v. United
States”).”

In ny opinion, because Edwards is controlling, the reasoning
of Blakely, at nost, creates a conflict with Edwards that may only
be resol ved by the Suprene Court. See Koch, at *4 (“The Court

has not given us the authority to ignore Edwards”); Booker, 375
F.3d at 517 (Easterbrook, J. dissenting) (“It is for [the Court],

not us, to say that as a result of Blakely” Edwards is no | onger

valid). Under these circunstances, our role as a court of appeals

"Regardl ess of whether the United States shares ny view of
Edwards, | believe that a close reading of that case conpels the
conclusion that it is controlling. | note that the United States
Sent enci ng Conm ssion, as ami cus curiae in the Booker and Fanfan
cases now pendi ng before the Suprene Court, recognizes the inport
of Edwards. See Brief of United States Sentencing Conm ssion at
25-26, United States v. Booker (No. 04-104) (“To conclude that
factfindi ng under the guidelines violates the Sixth Amendnent, the
Court would have to . . . overrule or substantially limt
Edwar ds”) .
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is sinply to apply Edwards, and Edwards conpel s the concl usi on t hat
Hanmoud’ s argunent nust fail. It is unnecessary for us to go
further. For this reason, | concur in the result reached by the

majority in Part VII.
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W DENER, Circuit Judge, concurring and dissenting:

| concur inthe result and in all of the opinion of the court
except Part VII C, which comrences on page 68 of the circul ated
slip opinion.

| respectfully dissent to our recommending, in Part VII C,
that the district courts “announce, at the tine of sentencing, a
sentence pursuant to . . . [18 US C § 3553(a),] treating the
GQui delines as advisory only.”

This extraordinary recomendation from an internediate to a

more inferior federal court wll doubtless be treated as a
direction by many, even if not all, of the district courts in this
circuit.

As a practical matter, if the advisory-only sentence is | ower
than the Cuidelines sentence, an appeal w |l be guaranteed.

More inportantly, such an extraordinary variance as we
reconmend from the usual rules of crimnal procedure can only
indicate to others a doubt, which should not exist, as to the
out cone of the principal questionin this case, the effect, if any,
of Bl akely on Guidelines sentencing. Blakely should not, and does
not, have an effect on our Cuidelines sentencing. And, even if the
recomended advisory sentencing is discretionary, about which |

have sone doubt, in ny opinion, it is inadvisable.
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DI ANA GRIBBON MOTZ, CGircuit Judge, dissenting:

The Supreme Court has spoken: When a sentencing “systent
permts a “judge [to] inflict[] punishnent that the jury’ s verdict
alone does not allow it violates a defendant’s Sixth Amendnent

right to trial by jury. Bl akely v. Washington, 124 S.C. 2531

2537, 2540 (2004). In this case, the United States Sentencing
Guidelines pernmitted the district judge to inflict punishnent on
Mohanmed Y. Hammoud thirty tinmes greater than that allowed by the
jury verdict alone. Bl akely makes clear that such a sentence
violates the Sixth Anmendnent; the mpjority can reach a contrary
conclusion only by resolutely refusing to follow Blakely.
Accordingly, although | join the majority in affirm ng Hanmoud’ s
convi ctions, I cannot join in its affirmance of this

unconsti tuti onal sentence.

The maxi num sentence that the district judge could have
inmposed in this case, had he not nade any additional factual

findings, was 57 nonths.* The United States Sentencing CGuidelines

! The Governnent expressly so concedes, explaining that
“stripped of any judge-found enhancing facts Hanmoud face[d] a
gui del i nes sentencing range of 46-57 nonths” because “using the
proper GCuidelines Manual (the 1998-99 edition), if all counts of
conviction are grouped together, the noney |aundering Guideline
8§ 2S1.1 provides the greatest offense |evel--23" and “[c]oupl ed
with a Ctrimnal Hstory Category I, a level 23 yields a 46-57 nonth
range.” Suppl enmental Brief of the United States at 34 n.19, anmended
by Letter of July 28, 2004.
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(the “Guidelines” or “federal guidelines”), however, directed the
judge to nake additional findings. The Guidelines further required
the judge to i ncrease Hammoud’ s sentence if the judge resol ved, by
a preponderance of the evidence, certain facts in favor of the
Governnment. (Obedient to the Guidelines, the judge nade findings
with respect to nunerous facts that had never been considered by
the jury or proved beyond a reasonabl e doubt. On the basis of
these findings, the district judge sentenced Hammoud not to 57
nont hs, but to 155 years.

Sonme of these judicial findings had nothing to do with the
jury’'s verdict. For exanple, the jury never considered the issue
of whet her Hamoud had obstructed justice; in fact, none of the
charges against himrelated in any way to obstruction. Yet the
district court increased Hammoud’' s offense level (which with his
crimnal history category dictated his sentence range, see U S
Sent enci ng Gui del i nes Manual (hereinafter “U S.S.G "), Thl. Ch. 5
Pt. A because it found that he had done so. This required the
court to make findings with respect to three facts never even
presented to the jury: that Hanmmoud “when testifying under oath (1)
gave false testinony; (2) concerning a nmaterial matter; (3) wth
the willful intent to deceive (rather than as a result of

confusion, mstake, or faulty nmenory).” United States v. Jones, 308

F.3d 425, 428 n.2 (4th Cr. 2002) (citing United States V.

Dunni gan, 507 U.S. 87, 92-98 (1993)).
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QO her judicial findings, also mandated by the GCuidelines,
although at least relating to the facts found by the jury,
required the district judge to increase Hanmoud’'s sentence to an
extraordi nary degree beyond that permitted by the jury verdict
al one. For exanple, the jury convicted Hanmoud of three counts,
each involving illegal cigarette trafficking of at |east 60,000
cigarettes, which correlates to a tax | oss of roughly $6, 700. See
18 U.S.C. § 2341, 2342 (2000). The Cuidelines, however, required
the judge to determne by a preponderance of the evidence “the
total tax loss attributable to the offense” | ooking to “all conduct
violating the tax laws . . . unless . . . clearly unrelated.”
US S G 8 2T1.1, cnt. n.2. Wen the judge concl uded t hat Hamoud
had trafficked in nmany nore cigarettes than his conviction
reflected, resulting in a tax loss of over $2,500,000, the
Gui delines required the judge to increase Hammoud' s of fense | evel
by fourteen levels. See U S.S.G 8§ 2E4.1, § 2T4. 1.

Simlarly, the jury found only that Hammoud know ngly provi ded
mat eri al support to a foreign terrorist organization, 18 U S. C
§ 2339B(a) (1) (2000 & Supp. 1); the jury never considered whether
in doing so Hampbud also acted with the specific intent to
“influence the conduct of governnent.” 18 U S.C A 8 2332b(g)(5)
(West 2000 & Supp. 2004). Yet, the @Quidelines required the
district judge to determ ne whether Hammud acted with this

specific intent; and when the judge concl uded by a preponderance of
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evi dence that Hanmoud had, the Guidelines required the judge to
i ncrease Hammud’' s offense level by twelve levels and to set his
crimnal history category at VI. U S.S.G § 3Al. 4.

Toget her, the judge’s tax-loss and terrori smfindi ngs burdened
Hanmoud wi t h an of fense | evel and crimnal history category so high
that the Guidelines instructed the district judge to inpose a life

sentence. See U S.S. G, Thl. Ch. 5, Pt. A In accord with United

States v. Kinter, 235 F.3d 192, 199-200 (4th Cr. 2000), the

district judge “reduced” Hammoud s sentence from the Cuidelines
range of life to “only” 155 years -- the total naxi num sentence
aut horized under the statutes governing the offenses for which
Hamoud was convi ct ed.

O course, the district judge cannot be faulted. I n
sent enci ng Hammoud, the judge sinply foll owed the Cuidelines and
our hol di ng t hat Gui del i nes- nandat ed sent ence i ncreases, conti ngent

on judicial findings, survived the rule established in Apprendi v.

New Jersey, 530 U.S. 466 (2000). In Apprendi, the Suprene Court

hel d that the Sixth Anendnent requires that “[o]ther than the fact
of a prior conviction, any fact that increases the penalty for a
crinme beyond the prescribed statutory maxi mumnust be submtted to
a jury, and proved beyond a reasonable doubt.” [d. at 490. Soon

thereafter, we held in Kinter that, without violating the Apprendi

mandate, a judge may follow the Quidelines and neke factual

findings that increase the maxi num sentence permtted by the jury
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verdi ct al one under the Guidelines, provided the ultimte sentence
does not exceed the maximum allowed in the statute “crimnalizing
the offense.” Kinter, 235 F.3d at 200. The district court
precisely followed this instruction.

A few nont hs ago, however, the Suprene Court deci ded Bl akely.
There the Court expressly rejected the Kinter view that the
“statutory maxi mum” which could not be exceeded w thout violating
Apprendi, was the sentence authorized by the statute “criminalizing
the offense.” The Court instead held: “[Q ur precedents nake cl ear

that the ‘statutory maxi nunmi for Apprendi purposes is the

maxi mum sentence a judge may inpose solely on the basis of the

facts reflected in the jury verdict or admtted by the defendant.”

Bl akely, 124 S.Ct. at 2537 (enphasis in original) (citing R ng v.
Arizona, 536 U S. 584, 602 (2003); Harris v. United States, 536

U S. 545, 563 (2002) (plurality opinion); and Apprendi, 530 U.S. at
488). Blakely instructs that the Sixth Amendnent does not permt
a “judge [to] inflict[] punishnent that the jury s verdict alone
does not allow.” 124 S. (. at 2537.2 Moreover, in Blakely, the
Suprene Court held that a jury’s verdict alone does not allowthe

imposition of the highest sentence permtted under the statute

2 1n Blakely, the judge-found facts increased the defendant’s
sentence by 70%-- from53 to 90 nonths. 1d. at 2540. Here, the
j udge-found facts increased Hammoud' s sentence by nore than 3000%
-- from57 to 1860 nont hs.
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crimnalizing the offense when separate sentencing guidelines
mandate a | esser maxi num sentence. 1d. at 2537-38.

Thus, the Suprene Court’s decision in Blakely “make[s] clear,”
124 S. . at 2537, that in Kinter we misinterpreted the term
“statutory maxi nuni as used in Apprendi, and that the findings nade
by the district judge pursuant to the CGuidelines, which increased
Hanmoud’ s sentence beyond that permtted by “the jury verdict

alone,” violated the Si xth Arendnent.

1.

The majority holds to the contrary by exenpting the federal
guidelines from the Blakely rule. In doing so, the mgjority
acknow edges that, given the | anguage of the Blakely holding, it is
“not that far-fetched to conclude that the Court intended to
enconmpass within its holding any situation in which a binding
maxi mum - - whether statutory or not -- is increased by virtue of a
judicial finding.” Ante at 58-59. But, according to the najority,

that constitutes an “incorrect reading of Blakely.” Id. at 66. The

majority maintains that Blakely nust be “understood,” see id. at

60, 61, 66, to hold only that the Sixth Arendnent prevents judici al

factfinding that increases a “defendant’s sentence beyond what the

| eqgi sl ature has authorized as the consequence of a conviction or

guilty plea.” Ante at 68 (enphasis in original). The ngjority’s
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“understanding” of Blakely actually constitutes a conplete
m sunder st andi ng of the case.
A

First, the mgjority’ s “understanding” conflicts with both the
actual holding and rationale of Blakely. As an internedi ate
appel l ate court, we have no license to devel op an “under st andi ng”
of Suprene Court precedent at odds with the Supreme Court’s own
| anguage and reasoni ng. Rather, we nust follow Bl akely as witten,
not as we would like it to have been witten or as we “understand”
it to have been witten.

As witten, Blakely instructs:

Qur precedents nmake clear . . . that the “statutory

maxi muni for Apprendi purposes i s the maxi numsentence a

judge may inpose solely on the basis of the facts

reflected in the jury verdict or admitted by the

defendant. In other words, the relevant “statutory

maxi muni i s not the maxi mum sentence a judge may i npose

after finding additional facts, but the maxi nrum he may

i npose without any additional findings. When a judge

inflicts punishnent that the jury’s verdict al one does

not allow, the jury has not found all the facts which the

| aw makes essential to the punishment, and the judge
exceeds his proper authority.?

3 The mpjority characterizes this language -- the Blakely
holding -- as the “culprit” that had | ed other courts to concl ude
that the Blakely rule applies to the federal guidelines. Ante at
58. The mpjority’s word choice is odd -- and revealing. A
“culprit” is “one accused of . . . a crime” or “fault” or “guilty
of a crime” or “fault.” Webster’s Third New International

Dictionary 552 (1993). By choosing to characterize this | anguage
as a “culprit,” the majority clearly signals its distaste for the
Bl akely hol di ng. The majority apparently has forgotten that
di slike of, or disagreenent with, a Suprene Court hol di ng does not
provide a |lower court with a basis for refusing to follow the
hol di ng.
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124 S. Ct. at 2537 (internal quotation marks and citations omtted).
Thi s | anguage nmeans exactly what it says: All defendants nust be

sentenced “solely on the basis of the facts reflected in the jury

verdict.” 1d. The Suprene Court’s express directive |eaves no
roomfor the magjority’ s “understandi ng” of Blakely.

Nor does the Court’s rationale permt the approach adopted by
the majority. The Blakely Court rejected the very argunent the
Gover nnment poses here -- that although the sentence i nposed on the
def endant exceeded t he Gui delines’ “standard range” maxi mum(i.e.,
t he maxi mum absent additional judicial findings), “there [wa]s no
Apprendi_viol ati on” because the sentence did not exceed t he maxi mum
allowed in the statute crimnalizing the offense. 1d. at 2535-38.
The Court held that “the ‘statutory maxi muni for Apprendi purposes”
is the *“standard range” maxinmum (i.e., 53 nonths) because that
sentence -- not the maxi mum sentence authorized in the statute
“crimnalizing the offense,” Kinter, 235 F.3d at 200 -- is the
hi ghest sentence that a judge could i npose “solely on the basis of
the facts admtted in the guilty plea.” Blakely, 124 S. C. at
2537. If the sentencing judge had i nposed a sentence greater than
53 nont hs wi t hout additional judicial fact-finding, “he would have
been reversed.” |d. at 2538. Hence, Blakely had an enforceabl e
“l egal right to” application of the maxi numstandard range sentence
-- it was his maxi num sentence for “Apprendi purposes.” 1d. at

2537, 2540 (enphasis in original).
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This rational e conpel s the concl usi on that Hammoud’ s st andard
range nmaxi mum sentence under the federal sentencing guidelines
(rather than the sentence set forth in the statutes crimnalizing
his offenses) constitutes his maxi num sentence for Apprend
pur poses. Hanmmoud’ s st andard range maxi mum Gui del i nes sent ence was
57 nont hs; as the Governnent concedes, that is the highest sentence
the district court could have inposed on Hammud solely on the
basis of the facts reflected in the jury verdict. Hammoud, |ike
Bl akely, had an enforceable legal right to that standard range
maxi num For, as in Blakely, if the judge had i nposed a sentence
greater than this standard range maxinmum w thout additional
judicial fact-findings, the judge “woul d have been reversed.” 124

S. C. at 2538; see also, e.qg., United States v. Sayles, 296 F. 3d

219, 227 (4th Gr. 2002); United States v. Pineiro, No. 03-30437,

2004 W 1543170, at *6 (5th Gr. July 12, 2004) (conceding that
“Il1]ike the judge who di sregards the WAshi ngton sentenci ng rul es,
a federal judge who disregards the Guidelines does so on pain of
reversal”); Kinter, 235 F.3d at 200 (acknowl edging that if the
district court had “disregarded the maxinun? Guideline standard
range, “we woul d have been required to vacate” the sentence).
Thus, both the holding and rational e of Blakely nandate that
any sentence that exceeds “t he maxi numsent ence [the] judge [coul d]

I npose solely on the basis of the facts reflected in the jury

verdict or admtted by the def endant” viol ates the Si xth Amendnment .
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Bl akely, 124 S.Ct. at 2537. Hammoud’ s 155-year sentence clearly
exceeds the 57-nmont h maxi numsent ence the district judge coul d have
i nposed solely on the basis of the jury verdict; ergo, it is
unconstitutional. The mpjority’s contrary “understanding” of
Bl akely sinply m sreads the case.

B

Mor eover, this “understanding” rests on the nobst tenuous of

foundations -- a single fact given no significance by the Suprene
Court itself -- i.e., that the Blakely guidelines were entirely set
forth in a statute and the federal guidelines are not. The

mpjority elevates this lone fact, never relied on and barely
menti oned by the Blakely Court, into the dispositive |linchpin of
the Court’s analysis, maintaining that because of it, the Blakely
rule does not apply to the federal guidelines. |In doing so, the
majority wishfully grabs at a straw, rather than engaging in the
“cl ose exam nation of Blakely,” which it acknow edges i s the proper
focus. Ante at 50.

“Close exami nation” of Blakely quickly reveals that the

Suprene Court never relied onthe nmajority’s assertedly dispositive

fact. The Blakely Court notes the statutory origin of the
Washi ngton state guidelines only once -- at the outset of its

opi ni on when recounting the background of the case. Blakely, 124

S. C. at 2535. The remainder of the opinion, containing the
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Court’s extended reasoning, never again refers to this fact, |et
al one suggests that it is determnative. See id. at 2536-43.

On the contrary, the Blakely Court vigorously, alnost self-
consciously, rejects the very idea to which the majority clings:
that inportance attaches to whether or not a maxi mum sentence is
set forth in a statute. The Court initially places the phrase
“statutory maxinuni in quotation marks -- indicating that the
phrase constitutes a termof art, subject to special definition.
Id. at 2537. The Court then proceeds to provide that definition,
a definition that does not contain any reference to the origin
(statutory or not) of the maxi num sentence. Rat her, under this
definition, which the Court tells us its “precedents nake clear,”
the “‘statutory maximunm for Apprendi purposes is the maxinum

sentence a judge may inpose solely on the basis of the facts

reflected in the jury verdict or admtted by the defendant.” 1d.

Furthernore, time and again throughout its analysis, the
Bl akely Court enpl oys | anguage that reflects its total indifference
to whether or not the “statutory maxi muni for “Apprendi purposes”

is actually enbodied in a statute. See, e.qg., id. at 2537

(referring to the “maxi num [the judge] could have inposed under
state law’ when describing the facts in R ng and Apprendi)

(enphasi s added); id. at 2538 (observing that neither McMllan v.

Pennsyl vania, 477 U.S. 79 (1986), nor Wllians v. New York, 337

U S 241 (1949), “involved a sentence greater than what state | aw
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aut hori zed”) (enphasis added); id. (concluding that “[b] ecause the

State’s sentencing procedure did not conply with the Sixth

Amendnent, petitioner’s sentenceis invalid’) (enphasis added); id.
at 2540 (explaining how a sentencing “systeni violates the Sixth
Amendnent ) (enphasis added); id. at 2543 (noting that Bl akely “was
sentenced to prison for nore than three years beyond what the [aw
al l oned”) (enphasis added). The majority nmust ignore all of this
| anguage in order to hold that a single fact, regarded as
i nconsequenti al by t he Bl akel y Court, constitutionally
di stingui shes that case fromthe one at hand.

This is precisely the sort of enphasis on “fornf rather than
“effect” that the Supreme Court has repeatedly held inproper in

determ ning the scope of Sixth Amendnent jury-trial rights. See

Ring, 536 U.S. at 602 (“[T]he dispositive question . . . ‘is one
not of form but of effect.’” (quoting Apprendi, 530 U. S. at 494).

For, al though the federal guidelines (promulgated as they are by an
adm ni strative agency) are not statutes, they are, as we recogni zed
in Kinter itself, “nearly indistinguishable from congressionally
enacted crimnal statutes.” 235 F.3d at 200. The Cui delines have

the force of statutory law, Stinson v. United States, 508 U. S. 36,

45 (1993), and the nmaxi num sentences contained in them “are
incorporated into the federal statutes by 18 U S.C. 8§ 3553(b)” and
“may not be exceeded by sentencing judges.” Kinter, 235 F.3d at

200. The Sentencing Commission remains “fully accountable to
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Congress, which can revoke or anmend any or all of the CGuidelines as

it sees fit . . . at any tinme.” Mstretta v. United States, 488

U S 361, 393-94 (1989); see also United States v. Aneline, 376

F.3d 967, 977 (9th Cir. 2004) (listing instances in which “Congress
has utilized [its] authority to shape the Guidelines directly”).
As Judge Posner noted in holding for the Seventh Circuit that the
Bl akely rule applies to the federal guidelines, “if a legislature
cannot evade . . . the commands of the Constitution by a nultistage
sent enci ng schene neither” can the Sentencing Com ssion, which is
sinply “exercising power delegated to it by Congress.” Uni t ed

States v. Booker, 375 F.3d 508, 511 (7th Cr. 2004), cert. granted,

73 U.S.L.W 3073, 2004 W. 1713654 (Aug. 2, 2004).
C.

Most  troubling, the mjority’s “understanding,” which
interprets Blakely as applying only to maxi num sentences set forth
In statutes and not to those set forth in the federal guidelines,
underm nes the very purpose of the Blakely hol ding.

The Suprenme Court explained in Blakely that the Apprendi
principle had to be applied to maxinuns set forth in sentencing
guidelines to give “intelligible content” to Sixth Amrendnent
rights, creating a “bright-line” rule. Blakely, 124 S.C. at 2538,
2540. Preservation of jury-trial rights as a *“fundanental
reservation of power in our constitutional structure,” rather than

a “mere procedural formality,” required such a rule. |1d. at 2538-
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39. O herwise, a legislature could eviscerate Sixth Amendnent
rights by choosing to “label” a fact as a guidelines sentencing
factor to be found by a judge by a preponderance of evidence,
rather than a crine or elenent of a crine to be found by a jury
beyond a reasonabl e doubt. 1d. Yet the mgjority’s holding, that
maxi mum sentences set out in the federal guidelines do not
constitute “statutory maximuns” for “Apprendi purposes,” |eaves
Congress free to undercut Sixth Armendnent rights in the very manner
Bl akel y sought to prohibit. Under the majority’s hol ding, Congress
can choose not to crimnalize conduct yet still require the
Sent enci ng Conm ssi on to devel op gui del i nes nmandati ng puni shnent of
that very conduct upon a judicial finding by a nere preponderance
of the evidence.

The Blakely Court clearly recognized that the federal
gui delines presented this problem Wtness the Court’s discussion
of whether obstruction of justice should constitute a sentencing
factor or a separate crine. Citing the upward adjustnment required
upon a judicial finding of obstruction of justice in the federal
guidelines, US S G 8§ 3Cl.1, Justice O Connor, in dissent,
conpl ained that the Blakely rule would prevent consideration at

sentenci ng of obstructive behavior not discoverable before trial.

See Blakely, 124 S. . at 2546 (O Connor, J., dissenting). In
response, the Blakely majority suggested that perjury during tri al

should be “an entirely separate offense to be found by a jury
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beyond a reasonabl e doubt”; to treat it as a fact to be considered

by the sentencing judge woul d be “[a] nother exanple of conversion

from separate crinme to sentence enhancenent.” 1d. at 2540 n. 11.
Yet, in the case at hand, the nmjority sanctions exactly this
“conversion,” by affirmng a sentence enhanced by a judicial

finding of obstruction of justice, in a case in which the jury
never consi dered any evidence as to obstruction.

Affirmance of the obstruction enhancenment, noreover, is
nei t her the nost obvi ous nor nost significant exanple in this case
of the manner in which the majority’s hol di ng underm nes Bl akely’s
stated purpose of creating a bright-line rule safeguarding Sixth
Amendnent rights. For in the case at hand, the federal guidelines
alsorequired the district judge to determ ne i f Hanmoud acted with
specific intent “to influence . . . the conduct of governnment by
intimdation,” 18 U S.C. 8§ 2332b(g)(5), and, if so, to apply a
“terrorismadjustnment” -- even though specific intent has | ong been
recogni zed as an elenent of a crine to be determned by a jury

beyond a reasonabl e doubt. See, e.qg., Carter v. United States, 530

U S. 255 (2000). The GCuidelines-nmandated application of the
terrorism adjustnent and other judicial findings increased
Hanmoud’ s sentence beyond what would have been justified by the
jury’s verdict alone by nore than 3000%

That t he Sent enci ng Conmi ssi on, not Congress itself, fashi oned

the guideline that required this “conversion” plainly fails to
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elimnate the Sixth Amendnent problem targeted by the Suprene
Court. Not only is the Comm ssion generally “fully accountable to
Congress, which can revoke or anmend any or all of the CGuidelines as
it sees fit . . . at any tine,” Mstretta, 488 U S. at 393-94, but

in this instance Congress expressly directed the Conm ssion to

promulgate a terrorism guideline, with specific intent as an
“appropri ate enhancenent.” See Violent Crine Control Act, Pub.L
103- 322, Sept. 13, 1994, 108 Stat. 1796, 8§ 120004 (directing the
Commi ssion “to anend its sentencing guidelines to provide an
appropri ate enhancenent for any felony . . . that involves or is
intended to pronbte international terrorism unl ess such
i nvol venent or intent is itself an elenent of the crine”). Thus,
t he unconstitutional “conversion” of acrime to a sentencing factor
is as clearly the responsibility of Congress in the case at hand as
it was of the Washington |legislature in Blakely.

In sum the mgjority adopts an “understandi ng” of Blakely at
odds with the case’'s holding and rationale, based entirely on a
single fact of no inportance to the Blakely Court itself. This

“under st andi ng” places form over effect, violating the Suprene

Court’s express mandate that “the dispositive gquestion . i's
one not of form but of effect.”” Ring, 536 U S. at 602 (quoting

Apprendi, 530 U.S. at 494). Most regrettably, this “understandi ng”
underm nes the very purpose of the Blakely holding -- the creation

of a bright-line rule to ensure protection of jury-trial rights.
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I nstead of adopting this “understanding” of Blakely, we should
follow Blakely as witten. In short, we should, as the Suprene
Court directed, hold that the “‘statutory maxi numi for Apprendi

purposes is the maxi muma judge may i npose solely on the basis of

facts reflected in the jury verdict”. Blakely, 124 S.C. at 2537.

[T,
The majority seeks to justify its refusal to follow Bl akely’s

clear directive by asserting that to do so would create two
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problens.* The justification fails; these alleged problens are
mer e makewei ghts.
A
First, the majority contends that following this directive
woul d nean that the Blakely Court did not, as it said it had,
“apply” the Apprendi rule, but instead broadened that rule by
“redefining” the term “statutory nmaximunf to extend the termto

non-statutory sentences. See ante at 59-60, 63, 66. The

4 Unlike the majority, which recognizes the Blakely (and
Apprendi) directive but argues that it does not apply to the
federal guidelines, Judge WIkinson in concurrence essentially
argues that the Suprene Court got it wong. He contends that,
“[i1]f the judiciary is nowto announce that sentencing factors nust
be found as el ements beyond a reasonabl e doubt, that badly skews
the bal ance that Congress has historically been able to strike
between guilt and punishnment,” and represents an encroachnent of
the judiciary on the province of the legislature. Ante at 80. But
treating “sentencing factors” that nandate enhancenent of a
sentence as “elenents” is exactly what Bl akely, Ring, and Apprendi
hold the Sixth Anmendnent requires: “[A]ll facts legally essentia
to the punishnent” nust be proved to a jury beyond a reasonabl e
doubt, Blakely, 124 S. C. at 2537--whether they are |abeled
“el enments of the offense, sentencing factors, or Mary Jane.” Ring
536 U.S. at 610 (Scalia, J. concurring); see also Ring, 536 U. S. at
602; Apprendi, 530 U S at 494 n.19. In the face of this
controlling precedent, the concurrence’s diatribe is surprising --
and i nappropriate. (Al though the concurrence offers a |ong,
rhetoric-filled response to this footnote, ante at 83-4 n.1, it
still refuses to acknowl edge that the Suprenme Court has already
rejected its view that the | egislature always controls what facts
must be proved to a jury; the Court has concluded that all facts
essential to punishnment, including those denom nated “sentencing
factors” by the legislature, nust be proved to a jury “to give
intelligible content to the right of jury trial.” Blakely, 124 S
Ct. at 2538. The Court apparently determ ned that this hol di ng was
not “antithetical to our denocracy,” ante at 83, but required by
it, inorder to acconplish the judiciary’ s nost i nportant function:
protecting individual <constitutional rights from legislative
encr oachnent) .
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maj ority’ s contention, however, rests on an entirely fal se prem se:
that the definition of “statutory maximuni set forth in Blakely
differs fromthe Court’s definition of that termin Apprendi.

As the mgjority recognizes, the Blakely Court carefully
explained that it did not “redefine” the term“statutory maxi num”
but sinply “applied” the Apprendi understanding of that term See
Bl akely, 124 S.C. at 2537. What the majority refuses to recognize
is that the Blakely Court also carefully explained that the term

“statutory maximum” as it was used in Apprendi, neans “the maxi num

sentence a judge may inpose solely on the basis of the facts

reflected in the jury verdict or admtted by the defendant.” 1d.

Thus, imediately prior to stating this definition of “statutory
maxi mum” the Blakely Court noted that the definition was the one
“made clear” by “[o]Jur precedents,” citing Apprendi and its
progeny, Ring and Harris. |d.

That the courts of appeals, including this one in Kinter,
msinterpreted the neaning of “statutory maxinunf as wused in
Apprendi by construing it too narrowy, of course, sheds no |ight
on the correct interpretation of the termin Apprendi. Rather, we
must take the Supreme Court at its word -- that in Blakely it
“applied” Apprendi, setting forth the neaning of “statutory

maxi munf as that term was used in Apprendi
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The majority’s other “problenf with following Blakely as
witten is that doing so woul d assertedly “underm ne” or “outright

nul l'ify” Suprene Court decisions prior to Blakely. See ante at

61-67. This is a powerful argunent -- if, but only if, a prior
Suprene Court decision directly controls the case at hand. Wen
that is so, of course, “Court[s] of Appeals should follow the
[ Supreme Court] case which directly controls, leaving to [the
Suprene] Court the prerogative of overruling its own decisions.”

Agostini v. Felton, 521 U S. 203, 237 (1997) (internal quotation

marks and citation omtted). But, as the Governnment expressly
conceded at oral argunent, there is no Suprene Court case “directly
controlling” the case at hand. Thus, as the CGovernnent
acknow edged, the Agostini rule does not apply here.® Tellingly,
in Kinter, this court took the same view. W did not suggest that
hol ding that “statutory maxinmuni for Apprendi purposes included
Qui delines’ maxinmunms would “undermne” or “outright nullify”
Suprenme Court precedent; instead, we characterized the issue as

“conpl ex” and recogni zed “at |east a colorable argunent that the

® The Governnent’s concession that the Agostini rule does not
apply here accords with the fine amcus brief the United States
filed on behalf of the State in Blakely. There, the Governnent did
not even inply that prior Supreme Court precedent precluded
application of the Apprendi rule to the federal guidelines. On the
contrary, the CGovernment warned that “[a] decision in favor of
[Bl akely] could . . . raise a serious question about whether
Apprendi applies to nyriad factual determ nations wunder the
Quidelines.” Brief for the United States as Am cus Curi ae, No. 02-
1632, 2004 W 177025, at *26.
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Sentencing Cuidelines do provide [the relevant] maximm” See
Kinter, 235 F.3d at 200-201.

The majority carefully avoids citation of Agostini (perhaps
hopi ng to escape reni nder of the Government’s express concession
and our rationale in Kinter) but nonethel ess seeks to apply the
Agostini rule and treat prior Suprene Court cases as squarely
presenting (and resolving) the Sixth Anendnment question at issue
her e. Prior Suprene Court precedent, however, sinply does not
reach the constitutional issue presented here. As every other
court of appeals to have considered the question has held, the
Suprene Court cases relied on by the majority “do not discuss the
Si xth Amendnment right to a jury trial” and a holding that the
“statutory maxi muni for “Apprendi purposes” includes Cuidelines
maxi muns “woul d not directly ‘overrul e’ any Suprenme Court hol ding.”

Pi nei ro, 2004 W. 1543170, at *9; see also Aneline, 376 F.3d at 977-

78; Booker, 375 F.3d at 513-14.

The fact is that the Supreme Court has never upheld the use of

the judicial fact-finding mandat ed by the federal guidelines inthe
face of a direct Sixth Amendnent challenge to that practice. Not
one of the cases relied on by the nagjority reaches that question.
In Mstretta, the Court sinply held that the creation of the
Sentencing Conm ssion and federal guidelines did not violate
separation of powers and del egation principles; the Court did not

consi der whet her application of certain federal guidelines violated
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the Sixth Amendnent. 488 U. S. at 393-94. In United States V.

Watts, the Court ruled only that a Guidelines sentence wi thstood a
Fifth Amendnent Double Jeopardy chall enge. 519 U. S. 148, 157

(1997). And, in Edwards v. United States, the Court expressly

di scl ai mred consi deration of any constitutional clains. 523 U S.
511 (1998); id. at 516 (noting that we “need not, and we do not,
consider the nmerits of petitioners’ . . . constitutional clains”).®

In refusing to follow Blakely's plain | anguage, purportedly
because to do so would “underm ne” or “outright nullify” prior
Suprene Court precedent, the mpjority does not just msapply the
Agostini rule. It also avoids our constitutional duty to decide
properly presented clains in accord with current Suprene Court
i nstruction. As Judge Bork explained, even if |ower courts

believe, as the nmmjority apparently does, that “nore recent

6 Moreover, the petitioners in Edwards did not raise a Sixth
Amendnent challenge to sentencing factors grounded in judicia
fi ndi ngs under the CGuidelines; they argued only that the sentencing
judge’s selection of the relevant maxi num under the statutes at
issue violated the Sixth Arendnent. See Aneline, 376 F.3d at 978
(characterizing Edwards in the same way); Booker, 375 F.3d at 514
(observing that “the petitioners in Edwards did not argue that the
sentencing guidelines are unconstitutional” and concluding that
“[t]he nost that can be dug out of their briefs . . . is that they
were urging a statutory interpretation that would avoid a Sixth
Amendnent issue”) (enphasis in original). Accordingly, it is
hardly surprising that, notwithstanding the majority’ s reliance on
Edwards, we did not cite the case in Kinter, |let al one suggest, as
the majority now does, that Edwards answered the question of
whet her the Apprendi rule applies to the Guidelines. Nor did the
Gover nment, which now al so heavily | eans on Edwards, even nention
the case in its amcus brief in Blakely.
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deci sions” of the Suprene Court “create discontinuities with ol der
precedent,” |lower courts nust discern and apply the law as it
presently exists and “l|eave” the “resolution of such
di scontinuities, if such there be” to the Suprene Court. Haitian

Refugee Center v. Gacey, 809 F.2d 794, 798 (D.C. Cr. 1987)

(Opinion of Bork, J.).

| V.
The majority offers no legitimte reason for refusing to apply
the Suprenme Court’s instruction -- “that the ‘statutory maxi nmuni
for Apprendi purposes is the maxi num sentence a judge nmay inpose

solely on the basis of the facts reflected in the jury verdict or

admtted by the defendant.” 124 S.C. at 2537 (enphasis in
original). The Suprenme Court has held that the Sixth Amendnent
affords “[e]very defendant . . . the right to insist that the

prosecutor prove to a jury all facts legally essential to the
puni shnment.” 1d. at 2543 (first enphasis added). Nei t her the
Suprene Court, nor the Constitution, permts us to deny this right
t o def endants prosecuted by the federal governnent. The majority’s
hol di ng does precisely that. Accordingly, 1 nust respectfully
di ssent.

Judge M chael and Judge Gregory join in this dissent.
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GREGORY, Circuit Judge, dissenting:

| join in full Judge Mdtz’'s fine dissenting opinion on the

Bl akely issues. | wite separately, however, to dissent fromthe
j udgment . | believe the mmjority incorrectly concludes that

AEDPA's “material support” provision, 18 US C 8§ 2339B, is
constitutional as applied in this case. As the Ninth Crcuit has
held, a strict textual reading of 8§ 2339B(a)(1)’s plain |anguage

rai ses serious due process concerns. See Humanitarian Law Project

v. US Dep't of Justice, 352 F.3d 382, 396 (9th Cir. 2003)

(hereinafter “Humanitarian Law Project 111") (“We believe that

serious due process concerns would be raised were we to accept the
argunent that a person who acts w thout know edge of critical
i nformati on about a designated organization presunably acts
consistently with the intent and conduct of that designated
organi zation.”).?

Unlike the Ninth Circuit, however, | do not believe that these
constitutional infirmties can be cured by reading the statutory
term “knowi ngly” as a scienter requirenent neaning only that the
def endant had knowl edge of the organization’s designation as a
foreign terrorist organization (“FTO'), or that he or she knew of

the organization’s unlawful activities that caused it to be so

The N nth Circuit and nbst other courts <citing the
Humanitarian Law Project cases use these Roman nuneral
designations, referring to the original district court case,
Humanitarian Law Project v. Reno, 9 F. Supp. 2d 1176 (C D. Cal
1998), as “Humanitarian Law Project |”.

113



designated. See id. at 400. But cf. Humanitarian Law Project v.

Reno, 205 F. 3d 1130 (9th Cir. 2000) (“Hunmanitarian LawProject 117)

(Kozinski, J.) (stating “the term ‘knowingly’ nodifies the verb
‘provides,’” nmeaning that the only scienter requirenent here is that
the accused violator have knowl edge of the fact that he has
provi ded sonet hi ng, not know edge of the fact that what is provided
in fact constitutes material support”). Instead, | would follow

the reasoning of United States v. Al -Arian, 308 F. Supp. 2d 1322

(MD. Fla. 2004), and conclude that to save the statute, one nust
apply the nens rea requirenent to the entire “material support”
provi sion such that the governnment nust prove that the defendant
(1) knew the organi zation was a FTO or knew of the organi zation's
unlawful activities that caused it to be so designated and (2) knew
what he or she was providing was “material support,” i.e., the
government nust show t hat the defendant had a specific intent that
the support would further the FTOs illegal activities. Because
Hanmoud was convicted of “material support” w thout the proper
scienter requirenment, violating his constitutional rights under the
First and Fifth Anmendnents, | would hold that these constitutiona

viol ations constitute plain error and thus vacate his materi al

support conviction.

l.

Hammoud and his Anmici Curiae, the Center for Constitutional

Ri ghts, the National Coalition to Protect Political Freedom the
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Nat i onal Association of Crimnal Defense Lawers, and the
Nat i onal Lawyers Quild, raise a bevy of constitutional chall enges
to Hammoud’ s conviction under 18 U. S.C. § 2339B, i ncluding
assertions that the “material support” provision is vague and
overbroad in violation of the First Amendnent, and that the
statute violates the First and Sixth Armendments because the

def endant cannot chal |l enge the FTO designation. Moreover

Hamoud and Ami ci Curiae chall enge Hamoud’ s conviction on the

basis that the statute |lacks a specific intent requirenment, which
they contend is essential to avoid “guilt by association” in
violation of the First and Fifth Arendnents.
A
To be sure, Hammoud faces a nost difficult burden in this
case because he failed to raise his constitutional clains at
trial. Accordingly, we review his clains for plain error.

United States v. Higgs, 353 F.3d 281, 324 (4th G r. 2003)

(review ng constitutional claimnot raised below for plain

error); United States v. Ferguson, 211 F.3d 878, 886 (5th Cr

2000) (reviewing allegation of constitutional violation for plain
error because defendant failed to raise the issue below) . But

cf. United States v. Osborne, 345 F. 3d 281, 284 n.2 (4th Grr.

2003) (noting that the Tenth Crcuit applies the plain error rule
“less rigidly” when review ng constitutional issues) (citing

United States v. G apponi, 77 F.3d 1247, 1249-50 (10th G r
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1996)).2 To satisfy this standard, Hamoud nust show that (1) an
error occurred,(2) the error was plain, (3) and the error

affected his substantial rights. United States v. O ano, 507

U S. 725, 731-34 (1993); accord Johnson v. United States, 520

U S 461, 467 (1997). If the first three elenents are net, we
may exercise our discretion to correct such forfeited error only
where it “seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings.” {dano, 507 US. at 732
(internal quotation marks and citations omtted); see also Fed.
R Cim P. 52(b) (2002) (“A plain error or defect that affects
substantial rights nmay be considered even though it was not
brought to the court’s attention.”). \Wen “overwhel m ng and
essentially uncontroverted” evidence exists to support the

chal  enged finding, there is “no basis for concluding that the
error seriously affected the fairness, integrity or public

reputation of judicial proceedings.” United States v. Cotton,

535 U. S. 625, 633 (2002) (internal quotation marks and citations
omtted).
B
In 8 U S.C. 8§ 1189(a), Congress authorized the Secretary of

State (hereinafter the “Secretary”) to designate an organi zation

2Furthernmore, the Ninth Crcuit has held that it may, inits
“discretion, resolve a pure issue of lawraised for the first tine
on appeal . . . when ‘injustice mght otherwise result.’”
Humanitarian Law Project 111, 352 F.3d at 394 (quoting Singleton v.
Wil ff, 428 U. S. 106, 121 (1976)).
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as a “foreign terrorist organization.” To exercise this
authority, the Secretary nust find the organization (1) is
foreign, (2) engages in terrorist activity, and (3) such activity
threatens the security of United States nationals or the national
security of the United States. 1d. § 1189(a)(1).° 1In
determ ni ng whether to designate an organi zation as a FTO the
Secretary is not required to notify the organi zati on being
consi dered for designation. Moreover, the organization does not
have a right to be heard during the designation process.*
I nstead, the Secretary conpiles an “adm nistrative record” in
whi ch “findings” are nmade as to whether an organi zation is to be
designated. [1d. 88 1189(a)(2)(A (i), (3)(A.

If an organization is so designated, the consequences are

“dire.” Nat’'l Council of Resistance of lIran, 251 F.3d at 196.

Its nenbers and representatives may not enter the United States,
8 US C 8§ 1182(a)(3)(B)(i), its assets may be frozen by the

Departnment of Treasury, id. 8 1189(a)(2)(C, and financial

*Terrorist activity” is defined in 8 U S.C. § 1182(a)(3)(B)
and “national security” is defined in 8§ 1189(c)(2), although those
definitions are not at issue in this case.

“ln Nat'l Council of Resistance of Iran v. Dep’t of State, 251
F.3d 192, 208 (D.C. Cr. 2001), the D.C. Crcuit held that these
provi sions violated the Fifth Arendnment’ s due process requirenent,
and thus held that the entities under consideration have a due
process right to “notice that the designation is pending.”
However, the court also crafted an exception in instances where
“notification would inpinge upon the security and other foreign
policy goals of the United States.” 1d.
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institutions are required to freeze its assets, 18 U S. C

8§ 2339B(a)(2). Mreover, as is at issue here, 8 2339B nmkes it a
crinme punishable by a maxi mumof life inprisonnent if a person
“knowi ngly provides material support or resources” to such an
organi zation. |d. 8§ 2339B(a)(1). “Material support or
resources” includes “currency or nonetary instrunents, financial
securities, financial services, |odging, training, expert advice
or assistance, safehouses, false docunentation or identification,
comuni cati ons equi pnent, facilities, weapons, |ethal substances,
expl osi ves, personnel, transportation, and other physical assets,
except nedicine and religious materials.” [1d. 88 2339A(b),
2339B(g)(4).° The statute does not define what those terns nean
in the context of the proscribed activity.

A desi gnated organi zation may seek review of the Secretary’s
designation, but may only do so in the Court of Appeals for the
District of Colunbia. [d. 8§ 1189(b)(1). The District of
Columbia Circuit’s review is “based solely upon the
adm nistrative record,” but the governnent may submit classified
information for in canmera review. 1d. 8§ 1189(b)(2). Mboreover,
the Secretary’s designation may only be set aside if it is
arbitrary or capricious, or otherwi se contrary to law. |d.

Finally, 8 1189(a)(8) expressly states that a defendant may not

SThe Patriot Act nodified this definition, but that revision
is not at issue here.
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contest the validity of the organization's designation as a
defense or objection at trial.

In both October of 1997 and Cct ober of 1999, the Secretary
desi gnated Hi zballah as a FTO. 64 Fed. Reg. 55,112 (1999); 62
Fed. Reg. 52,650 (1997). Neither the record nor case |aw
i ndi cates that Hi zballah has ever challenged the validity of this
desi gnati on

In the instant case, Count 72 of the Second Supercedi ng
I ndi ct nent all eged that Hanmmoud engaged in a conspiracy to
provide “material support” to Hizballah and that its objective
was to furnish the FTO “currency, financial services, training,
fal se docunentation and identification, comunications equi pnment,
expl osi ves and ot her physical assets to Hizballah and its
operatives, in order to facilitate its violent attacks.” J.A
482 1 3. Hammoud was identified as a fund-raiser, id. at 483
1 4(e), and Count 78 alleged that he provided naterial support to
H zbal l ah by transmitting $3,500 to Shei k Abbas Harake via Said
Harb, id. at 498 § 2. The jury convicted Hammoud on both counts.
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As noted above, Hammoud | evies a series of interwoven® First
and Fifth Amendnent chal | enges agai nst AEDPA's material support
provisions. Specifically, he alleges that the material support
provision (1) penalizes association; (2) is inpermssibly vague;
(3) is facially overbroad;” and (4) violates due process and his

Si xth Amendrent right to a jury trial.®

°l ndeed, the freedom of association and vagueness argunents
necessarily blend with the Fifth Amendment claim regarding the
statute’s crimnalization of conduct wthout the requisite
“personal guilt.” In short, the law |lacks the sufficient clarity
that would allow persons of “ordinary intelligence a reasonable
opportunity to know what is prohibited.” Gayned v. Gty of
Rockford, 408 U.S. 104, 108 (1972). However, even if an indivi dual
woul d reasonably understand that all support of a FTO is
prohi bited, when the statute is applied without a specific intent
requi renent, a tension arises because the statute crimnalizes
“support” of a FTO though the defendant’s conduct has no
connection to “concededly crimnal activity,” thus violating the
Fifth Amendnent.

It is not necessary to discuss Hanmoud's overbreadth
challenge in any significant fashion because the overbreadth
standard is a exceedingly narrow exception to the normal rule
regardi ng facial challenges. See Virginia v. Hicks, 539 U S 113,

118 (2003). As such “[e]ven where a statute at its margins
infringes on protected expression, ‘facial invalidation is
i nappropriate if the remai nder of the statute . . . covers a whole

range of easily identifiable and constitutionally proscribable . .
. conduct.’” Gsborne v. Ghio, 495 U. S. 103, 112 (1995) (quoting New
York v. Ferber, 458 U S. 747, 770 n.25 (1982)). Here, because
statutory ternms such as “weapons” and “expl osives” are clearly not
overbroad, this substantiality showing is nost difficult to
over cone.

8Li kewise, | do not discuss in detail the Sixth Amendnent
argunent raised with reference to the Secretary of State’'s
desi gnation provisions, because it lacks nerit. |In short, while

the fact of the Secretary’'s designation is an elenent of the
of fense, the designation’s validity is not. Cf. United States v.
Bozarov, 974 F.2d 1037, 1045-46 (9th G r. 1992) (because
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A

Hammoud and Amici Curiae argue that the “material support”

provision is unconstitutional because it penalizes association,
in violation of the First Anendnent, and fails to require the
requi site specific intent, thus contravening the Fifth Amendnent
requi renent of “personal guilt.” They first frame these
argunents by relying on the uni npeachabl e, but basic and
prelimnary, proposition that the Constitution protects

i ndi vi dual s from bei ng puni shed sol ely because of their

association with a group. See NAACP v. d ai borne Hardware Co.,

458 U. S. 886, 920 (1982) (holding that “liability may not be
i nposed nerely because an individual belonged to a group, sone

menbers of which conmtted acts of violence”); Healy v. Janes,

408 U. S. 169, 186 (1972) (holding that “guilt by association” may

Secretary’s licensing designation was not an elenent of the
crimnal charge, defendant’s inability to chall enge designation did
not violate due process); United States v. Mndel, 914 F.2d 1215,
1221 (9th Cir. 1990) (holding under Export Admnistration Act,
Secretary’s decision to control a conmodity “does not involve the
defendant’s individual rights and is not an el ement of the charged
of fense”).

In United States v. Sattar, 272 F. Supp. 2d 348, 367 (S.D.N. Y.
2003), the court applied this reasoning to reject precisely the
sort of chall enge Hanmoud | evi es, stating “[t] he correctness of the
designation itself is not an elenent of the offense and therefore
the defendants’ right to due process is not violated by their
inability to challenge the factual correctness of that
determ nation.” See also Al-Arian, 308 F. Supp. 2d at 1344-47
(rejecting the sane). But see United States v. Rahmani, 209 F.
Supp. 2d 1045, 1053-58 (C.D. Cal. 2002) (finding individual
def endant had standing to chall enge an organi zation’s designation
and that 8 1189 is unconstitutional).
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not be inposed); Scales v. United States, 367 U S. 203, 229

(1961) (“If there were a [] blanket prohibition of association
with a group having both legal and illegal ains, there would
i ndeed be a real danger that legitimate political expression or
associ ation would be inpaired.”).

The counter argunment to this basic proposition, of course,
is that 8 2339B does not seek to inpose crimnal liability for

associ ation or nenbership alone, but instead does so for

i nvol venent in terrorism—i.e., “mterial support.” In this

vein, the governnent asserts that Hammoud’'s argunents obscure the
gravanen of the offense of which he was convicted; specifically,
it argues that the overt act of providing $3,500 to Said Harb,

whi ch was passed on to Shei k Abbas Harake, is distinguishable
fromassociation.® To advance its argunment, the governnent

relies on a body of cases in which AEDPA' s material support
provi si on has been held distinguishable froma prohibition on

association. See People’'s Mjahedin Og. of Iran v. Dep’'t of

State, 327 F.3d 1238, 1244 (D.C. Cr. 2003) (holding the materi al

support provision does not violate rights of free speech and

°lndeed, a pure First Amendnent freedom of association
argurment may be sonewhat overstated because Hammoud’ s prosecution
did not rely on nmere association to the extent at issue in the
comuni st cases; rather, the indictnment alleged that he “know ngly

provide[d] . . . material support or resources to Hizballah . .
by causing Said Harb to transport $3,500 . . . to Sheik Abbas
Harake.” J. A 498. Nonethel ess, as discussed below, the statute

does not avoid the “personal guilt” infirmty.
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association); Humanitarian Law Project 11, 205 F.3d at 1133

(“[ AEDPA] does not prohibit being a nenber of one of the
designated groups . . . . Plaintiffs are even free to praise the
group for using terrorismas a nmeans of achieving their ends.
VWhat AEDPA prohibits is the act of giving material support, and
there is no constitutional right to facilitate terrorism by
giving terrorists the weapons and explosives . . . . Nor, of
course, is there a right to provide resources with which

terrorists can buy weapons and explosives.”); United States v.

Sattar, 272 F. Supp. 2d 348, 368 (S.D.N. Y. 2003) (rejecting

“associ ational rights” clain); United States v. Lindh, 212 F

Supp. 2d 541, 549 (E. D. Va. 2002) (sane).! Typical of this line

PRel atedly, in defending the statute from First Amendnent
attack, the governnent asserts that AEDPA need only satisfy the
internmedi ate scrutiny standard of United States v. O Brien, 391
U S 367, 376-77 (1968). See Humanitarian LawProject 11, 205 F. 3d
at 1135 (holding that the material support restriction did not
warrant strict scrutiny “because it is not ainmed at interfering
with the expressive conponent of their conduct but at stopping aid
to terrorist groups”). Under O Brien, the court nust determ ne
whether: (1) the regulation is within the governnment’s power; (2)
It supports an inportant or substantial governnent interest; (3)
the regulation is unrelated to the suppression of speech; and (4)
the restriction on speech is no greater than necessary. 391 U. S
at 377. Wil e, assumi ng arguendo that internediate scrutiny
applies and AEDPA satisfies the first three standards as the
regulation is within the war and foreign policy powers, serves an
I nportant interest in preventing terrorism is arguably related to
suppressing certain conduct, not speech, the enphasis of our
inquiry falls on whether AEDPA is sufficiently well tailored to
neet these end goals. I suggest that it is not because the
“material support” provision's vast sweep leads to a Fifth
Amendnent viol ati on. Because | believe such aresult follows under
OBrien, | do not examne a strict scrutiny challenge to the
St at ut e. | note, however, that the Amci nake, at |east, a
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of cases in which pure First Amendnent challenges are at issue,

in Humanitarian Law Project II, 205 F.3d at 1133-34, the Ninth

Circuit considered the constitutionality of AEDPA' s materi al
support provision. 1In doing so, the Ninth Grcuit held that a
“specific intent” requirenent, as in the comruni smcases, should
not apply to the provision of material support, because donating
noney and resources to a designated group is different than being
a nere nmenber of, or advocate for, the group in question. 1d.

B

Her e, however, Hamoud and Anmici Curiae al so advance a

| egal Iy i ndependent — though somewhat interrelated to the First

Amendnent argunment — Fifth Amendnent Caim see Scales, 367 U S

at 225 (analyzing Fifth Anmendnment claim “independently of the

cl ai m made under the First Amendnent”), which Hunmanitarian Law

Project Il and the other cases noted above did not reach.
Specifically, to pass Fifth Anmendnent scrutiny and to avoid a

“personal guilt” problem they argue that AEDPA s materi al

col orabl e argunent that strict scrutiny applies. See Br. of Am ci
Curiae at 11 n.2 (arguing AEDPA's material support statute “does

not inpose a content-neutral ban on conduct . . . but instead
puni shes particular support only when done in association wth
specific disfavored political groups. . . . The ‘material support’
statute’s prohibition on designated groups is analogous to a
canpaign finance l|aw that restricted contributions only to
particul ar political parties selected by the incunbent

government.”); see also Al -Arian, 308 F. Supp. 2d at 1334-35
(recogni zing that |evel of scrutiny applied would depend on how
broadly the court interpreted AEDPA;, “[t]he broader this Court
interprets [the statute], the nore likely that the statute[]
recei ve[ s] a hi gher standard of reviewand [is] unconstitutional”).

124



support provision nust include a scienter requirenent, whereby
t he def endant must be found guilty of a specific intent to
further the illegal ainms of the association. Br. of Appellant at

25; Br. of Amici Curiae at 6 (“This statute is so sweeping that

it wuld apply to a citizen who sent a human rights or
constitutional law treatise to H zballah to urge it to respect
human rights and desist fromconmtting terrorist acts.”).

Hamoud and Amici Curiae rely on nore Conmuni st Party cases to

support their argunent that AEDPA's “material support” provision
is unconstitutional without such a specific intent requirenent.

See, e.g., United States v. Robel, 389 U S. 258, 264 (1967)

(striking sections of statute that prohibited comunists from
registering to engage in enploynent at defense facilities);

Apt heker v. Sec’y of State, 378 U.S. 500, 511 (1964) (striking

down statutory provisions that prohibited nmenbers of comuni st
organi zation from applying for or using a passport because
statute did not require specific intent to further the unlawf ul
aims of the organization); Scales, 367 U S. at 224-25 (stating
that “[i]n our jurisprudence guilt is personal” and hol di ng that
puni shrent can only be justified by connecting “status or conduct
to other concededly crimnal activity”). |In such cases, the
Court held that statutory prohibitions “swep[t] too wi dely and
too indiscrimnately across the |iberty guaranteed in the Fifth

Amendrent ,” Apt heker, 378 U.S. at 514, because the statutes
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carried the “danger of punishing a nenber of a Conmuni st
organi zation ‘for his adherence to |lawful and constitutionally
prot ect ed purposes, because of other and unprotected purposes

whi ch he does not share.”” 1d. at 512 (quoting Noto v. United

States, 367 U. S. 290, 299-300 (1961) and citing Scales, 367 U S.
at 299-300).

Hanmoud and Anmici Curiae assert that without a specific

intent requirenment, AEDPA's material support provision suffers

the sane fate. In this context, Am ci Curiae posit that

Humanitarian Il's isolated focus on the First Anmendnent renders

the prohibition on guilt by association a nmeaningless formality
because under the Ninth Crcuit’s reasoning:

[ E] very anti-Conmuni st | aw struck down by the Suprene
Court for inposing guilt by association could have
sinply been rewritten to penalize dues paynents to the
Party. It would also |ead to the anomal ous result that
whil e | eaders of the NAACP could not be held
responsi bl e for injuries sustained during an NAACP-I| ed
econom ¢ boycott absent proof of specific intent,

Cl ai borne Hardware, 458 U.S. at 920, the NAACP s

t housands of individual donors could have been held
liable without any showi ng of specific intent.

Amicus Br. at 8-9. As the Supreme Court has stated in the Fifth
Anmendnment cont ext:

In our jurisprudence guilt is personal, and when the

i mposi tion of punishnment on a status or on conduct can
only be justified by reference to that rel ationship of
that status or conduct to other concededly crim nal
activity . . ., that relationship nust be sufficiently
substantial to satisfy the concept of personal guilt in
order to withstand attack under the Due Process C ause
of the Fifth Amendnent.
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Scales, 367 U S. at 224-25. Accordingly, Hammoud and Am ci

Curiae argue that without a scienter requirement of specific

I ntent, the necessary connection to crimnal activity is wanting.
Nevert hel ess, the governnent argues, Br. of Gov't at 22 n.9,

that the Ninth Crcuit’s nost recent exam nation of the “materi al

support” provision within the Fifth Armendnent context in

Humanitarian Law Project |1l assures that the necessary scienter
requirenent is satisfied, thus preventing any Fifth Arendnent

vi ol ati on. In Humani tarian Law Project Ill, the Ninth Crcuit

considered a Fifth Arendnent “personal guilt” challenge to the
“material support” provisions, and correctly recogni zed that
“serious due process concerns” would be raised by 8 2339B unl ess
the statute is applied with a scienter requirenent. 352 F.3d at
393-94, 396-97. Like in the Communi st Party cases upon which

Hamoud and Amici Curiae rely, the Ninth Crcuit stated that

AEDPA's material support provision “presunes that a person acts
with guilty intent whenever that person provides material support
to a designated organization.” 1d. at 396. The court further
remarked, “to attribute the intent to conmmt unlawful acts

puni shable by life inprisonnent to persons who acted with

i nnocent intent—in this context, without critical information
about the rel evant organi zati on—contravenes the Fifth

Amendnent’ s requirenent of ‘personal guilt.’” 1d. at 397.
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However, to avoid the “serious due process concerns [that]
woul d be raised were we to accept the argunment that a person who
acts without know edge of critical information about a designated
organi zati on presunmably acts consistently with the intent and
conduct of that designated organization,” id., the Ninth Grcuit
foll owed the Suprenme Court’s guidance “that ‘a statute is to be
construed where fairly possible so as to avoid substanti al

constitutional questions.”” [d. (quoting United States v. X-

Ctenent Video, Inc., 513 U.S. 64, 69 (1994)). Thus, inits

efforts to apply 8 2339B constitutionally, the court adhered to
wel | -settled Suprene Court |aw that there is a presunption of
construing crimnal statutes to include a nens rea requirenent.
Id. (citing cases). In applying those principles, the Ninth
Crcuit determned, as a matter of statutory interpretation, that
§ 2339B “does not in any way suggest that Congress intended to

i npose strict liability on individuals who donate ‘nmateri al
support’ to designated organizations.” 1d. at 399. Accordingly,
the Ninth Circuit read the word “knowingly” as a limted specific
i ntent requirenent, demandi ng “proof that a defendant knew of the
organi zation’s designation as a terrorist organization or proof

t hat a defendant knew of the unlawful activities that caused it
to be so designated . . . to convict a defendant under the

statute.” 1d. at 400; see also id. at 402-03 (holding that to

convi ct under 8 2339B, “the governnent nust prove beyond a
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reasonabl e doubt that the donor had know edge that the

organi zati on was designated by the Secretary as a [ FTQ or that

t he donor had knowl edge of the organization’s unlawful activities
that caused it to be so designated”).

While the NNnth Grcuit’s interpretation of “knowingly” is
nor e advanced than the quasi-strict liability standard upon which
Hammoud was convicted, infra, | submt that such an
interpretation of § 2339B's nental state requirenent is still
insufficient to withstand constitutional attack. |In finding as
much, | amin agreenment with the recent and well reasoned opinion

in United States v. Al-Arian, 308 F. Supp. 2d 1322 (MD. Fla.

2004), in which the court considered defendants’ notion to
dism ss an indictnment alleging a violation of AEDPA's “materi al
support” provisions.

In Al-Arian, the court agreed with the Ninth Crcuit that “a
purely grammatical reading of the plain | anguage of Section
2339B(a) (1) makes it unlawful for any person to know ngly furnish
any itemcontained in the material support categories” to a FTO
rendering the provision constitutionally infirm 1d. at 1337

(citing Humanitarian I1). The court, however, disagreed with the

Ninth Crcuit’s attenpt to sal vage the statute based on

application of the statutory term “knowingly” in Humanitarian

11, stating that the Ninth Circuit’s construction “only cures

sone of the Fifth Anendnment concerns.” 1d. The Al -Arian court
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first correctly recognized that the Ninth Grcuit failed to

conply with the Suprenme Court’s X-Gitenent Video hol di ng wherein

it stated that a nens rea requirenent “should apply to each of
the statutory elenents that crimnalize otherw se innocent

conduct,” 513 U. S. at 72, because Humanitarian Ill applied the

nNens rea requirenent only to the FTO el enent, not the materi al
support elenent. Al-Arian, 308 F. Supp. 2d at 1337. As such,
the Al-Arian court found that under the Ninth Grcuit’s
constructi on:
[A] cab driver could be guilty for giving a ride to a
FTO nmenber to the UN, if he knows that the person is a
menber of a FTO. . . . Simlarly, a hotel clerk in New
York could be conmmtting a crinme by providing | odging
to that sane FTO nenber under simlar circunstances as
the cab driver.

ld. at 1337-38.1' Accordingly, the court rejected Hunmanitarian

[11’s construction, stating that the Ninth Crcuit did not

resol ve the vagueness concerns. 1d. at 1338.1%

USimlarly, Armici Curiae properly recognize that the jury was
not instructed that it had to fi nd Hammoud i nt ended t he donation to
be used for any violent, terrorist, or otherw se unl awful purpose,
thus setting up the anomal ous result that under § 2339B *Hammoud
would be guilty even if it were stipulated that his support was
intended to further only Hizballah's lawful activities
[whil e] an individual who gave a donati on to a non-desi gnat ed group
intending that it be used for terrorist activity would not be
guilty.” Br. of Amci Curiae at 6.

2Even Humanitarian Il seened to acknow edge that the term
“knowi ngly” did not cure any vagueness pr obl ens that existed. See
205 F.3d at 1138 n.5 (“[TJhe term ‘“knowi ngly’ nodifies the verb
‘provides’ neaning that the only scienter requirenent here is that
the accused violator have knowl edge of the fact that he has
provi ded sonet hi ng, not know edge of the fact that what is provided
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Yet rather than declare 8 2339B unconstitutionally vague,
the court applied a saving construction consistent with X-

Ctenent Video, and applied the statute in the manner Hamoud and

Anmi ci Curi ae advocat e. Id. at 1338-39. The court stated:

to convict a defendant under Section 2339B(a)(1) the
government nust prove beyond a reasonabl e doubt that
t he defendant knew that (a) the organi zation was a FTO
or had commtted unlawful activities that caused it to
be so designated; and (b) what he was furnishing was

“material support.” To avoid Fifth Amendnent persona
guilt problens . . . the government nust show nore than
a_def endant knew sonething was within a category of
“material support” in order to nmeet (b). |In order to

nmeet (b), the governnent nust show that the defendant
knew (had a specific intent) that the support would
further the illegal activities of a FTO

Id. at 1338-39 (enphasis added).?® 1Indeed, | note that the Al -

Arian court’s interpretation of 8 2339B' s intent requirenent,

in fact constitutes nmaterial support.”).

BAdditionally, | note that even wthout the scienter
requi rement which | advocate, various courts have struck aspects of
the “material support” provisions as void for vagueness. See
Humanitarian |1, 205 F.3d at 1137 (holding that term*®personnel” is
void for vagueness as the lawis not “sufficiently clear so as to
all ow persons of ‘ordinary intelligence a reasonable opportunity
to know what is prohibited”) (internal quotation marks omtted)
(citing Grayned, 408 U S. at 108); id. at 1138 (holding the term
“training” is also void for vagueness, and stating “a plaintiff who
wi shes to instruct nenbers of a designated group on howto petition
the United States” for assistance <could violate AEDPA);
Humanitarian Law Project v. Ashcroft, 309 F. Supp. 2d 1185, 1199
(C.D. Cal. 2004) (holding “expert advice or assistance” 1is
i nperm ssibly vague); Sattar, 272 F. Supp. 2d at 361 (holding

“personnel” and provision of “comrunications equipnent” were
I nperm ssi bly vague); see also Humanitarian I11, 352 F.3d at 403
(reiterating Humanitarian Il holding that terns “personnel” and

“training” were inpermssibly vague). But cf. Lindh, 212 F. Supp.
2d at 572-73 (holding term “personnel” was not overbroad).
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with which | fully agree, is supported by statenents in the

Congr essi onal Record by Senator Hatch, who cosponsored AEDPA. In
i ntroduci ng the Senate Conference Report to the Senate, Senator
Hatch remarked: “This bill also includes provisions naking it a

crime to knowingly provide material support to the terrorist

functions of foreign groups designated by a Presidential finding
to be engaged in terrorist activities.” 142 Cong. Rec. 7550
(April 16, 1996) (statenent of Sen. Hatch) (enphasis added). In
di scussing the |law, Senator Hatch seem ngly made clear that the

| aw s prohibitions on financing were connected to terrorist acts;
he st at ed:

[NNothing in the Constitution provides the right to
engage in violence against fellow citizens or foreign
nations. Aiding and financing foreign terrori st
bonbi ngs is not constitutionally protected activity.

| have to believe that honest donors to any
organi zation want to know if their contributions are
bei ng used for such scurrilous terrorist purposes. W
are going to be able to tell themafter this bill.
: | am convinced we have crafted a narrow but
effective designation provision which neets these
obl i gati ons whil e safeguarding the freedomto
associ ate, which none of us would willingly give up.

Id. at 7557 (statenment of Sen. Hatch) (enphasis added).
Furthernore, the Al-Arian court also recognized its

concl usions regarding 8 2339B were consistent with the Seventh

Circuit's treatnment of the material support provisions in Boimyv.

Quranic Literacy Institute & Holy Land Foundation for Relief and

Devel opnent, 291 F.3d 1000 (7th G r. 2002), which addressed

8§ 2339B in a related context. See Al -Arian, 308 F. Supp. 2d at

132



1339 n.33. In Boim the Seventh Circuit considered whether a

§ 2339B violation could serve as a basis for 8§ 2333 civil
liability. The Seventh Circuit acknow edged that the statute
contained “tension” regarding a “definition of acts of
international terrorism. . . so broad that [defendants] m ght be
held liable for involvenent in terrorist activity when all they

i ntended was to supply noney to fund the legitimte, humanitarian
m ssi on of Hamas or other organizations.” Boim 291 F.3d at

1022. To resolve that tension arising “when a group engages in
bot h protected advocacy and unprotected crimnal acts,” the

Seventh Circuit turned to d ai borne Hardware, Scal es and ot her

Comruni st Party cases and held that to succeed on a 8 2333 claim
a plaintiff nust prove “‘that the group itself possessed unl awf ul
goal s and that the individual held a specific intent to further
those illegal ainms.”” 1d. at 1022-23 (quoting d ai borne

Har dware, 458 U. S. at 920). Specifically, the Seventh G rcuit
reasoned that in the 8 2333 context, such a show ng requires
proof “that the defendants knew of [the organization s] illegal
activities, that they desired to help those activities succeed,
and they engaged in sonme act of helping the illegal activities.”

Id. (citation onmtted); see also id. at 1024 (stating that it was

“irrelevant” if the organization engaged in “legitimte advocacy
or humanitarian efforts . . . if [defendants] knew about [the

organi zation’s] illegal operations, and intended to help [the
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organi zati on] acconplish those illegal goals when they
contributed noney to the organi zation”) (citing d aiborne

Har dware, Scales and other cases). |In the instant case, the

district court did nothing to insure that the jury was instructed
upon, and the governnent net, the proper scienter burden as
descri bed above. *

For the foregoing reasons, | believe that 8 2339B' s
“material support” provisions constitute a violation of the Fifth
Amendnent when applied wi thout the necessary specific intent
requirenent. Unlike the situation faced in Al-Arian, however, in
Hanmoud’ s case it is many days too late to apply a savings
I nstruction — or to prelimnarily enjoin the governnent from
applying the “material support” provision as witten, as in

Humani tarian Law Project Ill — therefore, | turn to the

application and effect of the constitutional error in this case.

YFinally, the Al-Arian court remarked that the governnment’s
scienter burden is not “that great in the typical case.” 308 F.
Supp. 2d at 1339. It suggested that the intent can often be easily
inferred by juries, e.qg., “ajury could infer a specific intent to
further the illegal activities of a FTO when a defendant know ngly
provi des weapons, explosives, or lethal substances to an
organi zation that he knows is a FTO because of the nature of the

support.” 1d. Mre gernane to the instant case, Al -Arian also
suggested that “a jury could infer a specific intent when a
def endant knows that the organization continues to conmt illegal

acts and the defendant provides funds to that organi zati on know ng
that noney is fungible and, once received, the donee can use the
funds for any purpose it chooses.” 1d.
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As noted above, to obtain relief on his claim Hamoud nust
satisfy the plain error standard, showing that (1) an error
occurred, (2) the error was plain, i.e., obvious or clear, (3)
the error affected substantial rights, and (4) the error
seriously affected the fairness, integrity or public reputation
of judicial proceedings. Qano, 507 U S at 731-34. For the
reasons that follow, I would find that Hammoud satisfies Qano’s
pl ain error standard and he should be granted a new trial on the
“mat erial support” charge.

A

As di scussed at |ength above, when § 2339B's “materi al
support” provision is applied without a scienter requirenent, as
in this case, constitutional error occurs. In Hanmoud’'s case,
that error materialized when the jury was instructed that they
coul d convict Hanmoud of violating AEDPA's material support
provi sion without instructing themof the necessary scienter
requirenent. On Count 78, the district court judge instructed
the jury that to convict Hammoud under 18 U.S.C. § 2339B, “three
essential elenents” nust be found. (1) “[Hammoud] provided or
attenpted to provide material support or resources to Hizball ah,
a designated foreign terrorist organization;” (2) “[Hamoud] was
within the United States or subject to the jurisdiction of the
United States;” and (3) “[Hammoud] did such act know ngly.

You will recall the definition[] | previously gave you for the
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tern{] . . . knowingly.” J.A 3391-92. Regarding “knowi ngly,”
the district court had previously charged the jury with the
instruction: “The term ‘knowi ngly’ as used in these instructions
to describe the alleged state of m nd of the defendant, neans
that he was conscious and aware of his action, realizing what he
was doi ng or what was happening around him and did not act
because of ignorance, m stake or accident.” [d. at 3302.

In short, the district court judge gave the jury no
instructions regarding a scienter requirenment — whether in a
manner akin to that enployed by the Ninth Crcuit or the Mddle
District of Florida — for AEDPA's “material support provision.”

While we review an erroneous jury instruction in light of the

entire charge, Jones v. United States, 527 U S. 373, 390-91

(1999), the district court in the instant case erred by failing
to provide appropriate gui dance regarding a specific intent
requirenent.

B.

In finding that the error was plain, | suggest that despite
the fact that Harmoud’'s trial counsel did not properly serve up
the Fifth Amendnent claimhere at issue, the district court judge
was wel | -aware of the sweeping nature of the “material support”
charge and the inherent possibility that it would crimnalize
conduct wi thout personal guilt. At the charge conference, the

government advocated that the court take the Ninth Crcuit’s
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approach in Humanitarian Law Project Il. Cting that case, the

governnment stated, “[y]ou may find a violation even if the
defendant did not intend to aid in the organi zation’s unl awf ul

activities. The whole thing was just sending it to the orphans

to [sic] H zballah.” J.A 3256 (enphasis added). Wile the

prosecutor’s statenent was clearly tongue-in-cheek, the inpact of
the “material support” provision as applied had the effect which
t he prosecutor suggested. Under the district court’s
i nstructions, Hammoud coul d have been convicted for hel ping
assi st Hi zbal | ah orphans or humanitarian works if the
organi zati on had such projects. Wile the district court
declined to enter the quasi-strict liability instruction that the
government advocated, the judge told the prosecutor, “[y]ou can
argue that. |’ mnot going to quote anything fromthe N nth
Crcuit until the Fourth Grcuit tells me okay.” 1d. at 3256.
Furthernmore, the district court inplicitly acknow edged the
exi stence of the constitutional infirmties challenged on appeal,
yet it chose to proceed with the scienter-less instruction

nonet hel ess. In discussing “material support,” the follow ng

col l oquy took place between the district court judge and the
federal prosecutor:
THE COURT: Mat erial support. Define. Now
guestion: Is there any evidence or any
guestion about materiality or is

anyt hing that goes consi dered materi al
support.
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[ GOVERNVENT] :  Except for nedicine or religious

materials. | think that’s in the --

THE COURT: | guess if you get a few bucks, is that
mat eri al support? Right out of the
statute.

[ HAMMOUD S COUNSEL] : You can throw bi bles at them

but not noney.

THE COURT: Book of stanps and that’'s material. Al

right.

Id. at 3257-58. Thus, the district court judge instructed the
jury without inposing a scienter requirenent despite an inplicit
understanding that the “material support” provision potentially
crimnalizes a broad sweep of conduct which has no connection to
“concededly crimnal activity,” and the fact that various aspects
of the “material support” provisions had already been held to

violate the First Arendnent. See Hunmmnitarian Law Project 11,

205 F. 3d at 1137-38 (holding terns “training” and “personnel” in
AEDPA's “material support” provision were unconstitutionally
vague) .

In denponstrating the plain nature of AEDPA s constitutiona
deficient nens rea requirenent, perhaps it is best to conpare
that statute to the Suprenme Court’s treatnent of the Protection
of Children Agai nst Sexual Exploitation Act, 18 U S.C. § 2252,
whi ch the Court held was unconstitutional when applied wthout a

scienter requirenment in X-Gtenent Video, 513 U. S. at 68-72. See

Al -Arian, 308 F. Supp. 2d at 1335 (stating that in X-G tenent

Vi deo, “the Suprene Court faced al nost the same statutory
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interpretation issues” as those raised by AEDPA' s materi al

support provision). In X-Citenent Video, the Suprene Court

interpreted a statutory provision which crimnalized the

“knowi ng” transport, shipnent, receipt, distribution or
production of a “visual depiction involv[ing] the use of a mnor
engagi ng in sexually explicit conduct.” 513 U S. at 68 (citing
18 U.S.C. § 2252) (internal quotation marks omtted). The
Suprene Court rejected the Ninth Crcuit’s interpretation that
the “knowi ng” nens rea elenent applied only to the rel evant

verbs, rather than to the facts that mnors were involved and the
material was sexually explicit. See id. at 68-69.

The Court held that the Ninth Crcuit’s construction led to
absurd results under the First Anendnent. See id. at 69. For
exanple, “a retail druggi st who returns an uninspected roll of
devel oped filmto a custoner ‘knowi ngly distributes’ a visual
depiction and would be crimnally liable if it were later
di scovered that the visual depiction contained images of children
engaged in sexually explicit conduct.” 1d. |In this manner, the

Ninth CGrcuit’'s absurd construction of the statute in X-Gtenent

Video is closely related to the absurd results, see supra at 18,
whi ch necessarily follow frominterpreting AEDPA's “materi a
support” provisions without a scienter requirenent. Thus, from

the reasoning in X-GC tenent Video, see 513 U.S. at 70-77, it

shoul d have been apparent to the district court that to avoid
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such absurd results in the AEDPA context the jury needed to be
instructed that the specific intent requirenment had to be applied
to each elenment of the statute. For the end result of applying

“knowi ngly” as did the Ninth Crcuit in Humanitarian Law Proj ect

Ill “is to render a substantial portion of Section 2339B
unconstitutionally vague.” Al -Arian, 308 F. Supp. 2d at 1338.
C.

The failure to require the jury to find what should have
been the elenments of the material support offense affected
Hanmoud’ s substantial rights. By not being instructed on a
scienter requirenent, the jury was not presented an essenti al
el enent of the “material support” offense, and as the Third

Circuit has remarked, “the om ssion of an essential el enment of an

offense [in a jury instruction] ordinarily constitutes plain

error” satisfying dano. United States v. Haywood, 363 F.3d 200,

207 (3d Cr. 2004) (internal quotation marks and citation
omtted). The Tenth Crcuit has recognized: “A plainly
erroneous jury instruction affects a defendant’s ‘substanti al
rights’ if the instruction concerns a principal elenent of the
defense or an elenment of the crine, thus suggesting that the

error affected the outcone of the case.” United States V.

McSwai n, 197 F.3d 472, 481 (10th Cr. 1999) (internal quotation

marks and citation omtted); see also United States v. Perez, 43

F.3d 1131, 1139 (7th Gr. 1994) (holding that erroneous jury
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instruction, which failed to include a “precise description of

the requisite specific intent element,” was plain error affecting
defendant’s substantial rights such that conviction had to be

reversed); cf. United States v. WIlkinson, 137 F.3d 214, 228 (4th

Cir. 1998) (finding third prong of A ano satisfied where district
court failed to give the jury a conclusive instruction on el enent
of materiality). Indeed, such practice “is consistent with the
Suprene Court’s instruction that due process ‘requires proof
beyond a reasonabl e doubt of every fact necessary to constitute

the crime with which [the defendant] is charged. Haywood, 363

F.3d at 207 (quoting In re Wnship, 397 U S. 358, 364 (1970))

(addi tional quotation marks and citation omtted). Here, the
plainly erroneous jury instructions did not require the
governnment to prove that Hamoud' s purported “material support”
for Hizballah went to further the organi zation’s cri m nal
conduct. As such, the convicted offense falls well short of the
“personal guilt” and connection to “concededly crimnal activity”
which the Fifth Anmendnent requires. Scales, 367 U S. at 224-25.
D.

Turning to A ano’s requirenent that the error seriously
affected the fairness, integrity or public reputation of judicial
proceedi ngs, | note that when reviewi ng an erroneous jury
I nstruction for plain error, “the relevant inquiry . . . is

whether, in light of the evidence presented at trial, the failure
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to instruct had a prejudicial inpact on the jury s deliberations,
so that it produced a mscarriage of justice.” Haywod, 363 F.3d
at 207. As the Seventh Circuit renmarked in Perez, where the
defendant carries his O ano burden of showi ng the erroneous jury
I nstruction affected his or her substantial rights, “the gravity
of such an error nmakes reversal the usual outcone.” 43 F.3d at

1139 (citing United States v. Kerley, 838 F.2d 932, 939 (7th Cr

1988)); see also United States v. Duran, 133 F.3d 1324, 1334

(10th G r. 1998) (holding plain error in jury instruction that
al l owed a conviction “where one inportant el enent may not have
been found agai nst the defendant by such a standard cannot be
overl ooked,” and remanding for a newtrial) (citation omtted).
The Seventh Circuit reasoned that when a jury instruction is
erroneous because it does not include the requisite specific
intent requirenment, “the error affects the integrity of the
proceeding itself.” Perez, 43 F.3d at 1140 (citations omtted).
Applying these principles in the instant case, | would find
that the error affected the fairness, reputation and integrity of
the judicial proceedings, thus we should vacate Hammoud’ s
“material support” conviction and renmand for a newtrial. Had
the district court judge charged the jury with the scienter
requirenent, it is highly unlikely that the jury could have
convi cted Hammoud based on the evidence offered at trial.

| ndeed, at the jury charge conference, the district court judge
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exam ned the | anguage of Count 72 of the indictnent, which

al | eged that Hammoud “used his position as a leader . . . to
foster support and raise funds for violent Hizballah activity,”
J.A 482 | 4(a), and stated: “There was no proof he raised funds
for violent Hi zballah activity. | have a problem|eaving that in

when you don’t have any proof on that. But it’'s part of the

indictment. | can’t just take it out.” J.A 3251 (enphasis
added). Accordingly, it is clear that the governnent failed to
connect Hammoud to any terrorist activity on the part of

H zbal l ah, rather it nerely associated himw th H zballah, a

foreign terrorist organization.® This is not a case in which

31t is further worth noting that not only did the governnent
fail to connect Hanmmoud' s purported $3, 500 donati on to Shei k Abbas
Harake to any illegal purpose, or concededly crimnal act, but the
governnment could barely connect the funds to Harake to any degree
what soever. The governnent admts that the only source of
i nformation indicating that Hanmoud was sendi ng noney to Hi zbal | ah
was Said Harb. Harb was described throughout the trial as
untrustworthy, mani pul ative, aliar and an exaggerator. See, e.qg.,
J.A 1412, 1408, 2215, 2504. Wth reference to the alleged $3, 500
in “material support” provided to Hizballah, Harb testified that he
had once carried noney to Harake for Hamoud. [d. at 2763. He
testified that the nmoney he carried was in an envel ope which
Hanmoud sai d had two checks totaling $3,500. 1d. at 2761-64. Harb
testified that he spoke with Harake by tel ephone while in Lebanon,
but never nmet with him and did not deliver noney to him J. A
2764-66. Instead, Harb stated he “g[a]Jve it [the envel ope] to ny
nmom and, you know, told her to nmake sure it gets to [Hammoud’ s]
nom” 1d. at 2765. Gstensi bly, under the governnment’s theory,
Hammoud’ s not her gave t he noney to Harake, although I have found no
testimony in the record conpleting this chain that allegedly
stretched fromHanmoud to Harake. |ndeed, Harb never expl ai ned how
the noney got to Harake, nor did he state that he even spoke with
Hanmoud’ s not her to nake sure she received the envel ope, | et al one
spoke to Harake to assure that he received the envel ope from
Hamoud’ s nother. Despite these facts, the $3,500 transfer was the
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“overwhel m ng and essentially uncontroverted” evidence exists to
support the conclusion that Hammoud supported Hizballah's
illegal, terrorist activities, Cotton, 535 U.S. at 633, and in
light of the lack of such evidence I would find that Hanmoud
suf fered prejudice.

I V.

For these reasons, | would hold that the jury instruction
upon whi ch Hammoud was convi cted of providing material support to
Hi zbal | ah violated his Fifth Arendnent rights, and Hamoud
satisfied D ano’'s “plain error” standard, thus entitling himto a
new trial. In recomending as nmuch, | do not seek to give
confort to terrorist organizations, or to dimnish the reality of
clear and present threats posed by such groups. To the contrary,
| seek to uphold the Constitution in a manner that does not
har ken back to a bl eaker era of Anerican history when characters
wer e i npugned, and individuals indicted, convicted and puni shed
based on |ittle nore than suspicion, association and fear,
wi t hout the “personal guilt” which is the hallmark of our
crimnal justice system |In applying AEDPA's material support
provisions with the requisite scienter requirenment, we may help
insure that juries are not driven to findings of guilt by nere

fear of the unknown, but instead arrive at the just result only

sol e transaction offered by the governnment in support of Count 78
agai nst Hanmoud.
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after interrogation of the governnment’s case to determ ne whet her
crimnal intent is present.

| respectfully dissent.
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